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TITLE 23 


PUBLIC UTILITIES AND REGULATED 
INDUSTRIES 


(CHAPTERS 30-59 IN VOLUME 238A; CHAPTERS 60-73 IN 


VOLUME 23B; CHAPTERS 74-87 IN VOLUME 24A; 
CHAPTERS 88-117 IN VOLUME 24B) 
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SUBTITLE 1. PUBLIC UTILITIES AND CARRIERS 


CHAPTER 1 
GENERAL PROVISIONS 


SECTION. 
23-1-101. Definitions. 
23-1-103. Compliance with Acts 1935, No. 


324, and rules of commis- 
sion required — Penalties 
for noncompliance. 


23-1-101. Definitions. 


As used in this act, unless the context otherwise requires: 
(1) “Affiliated interest with a public utility” includes the following: 
(A) Every corporation and person owning or holding directly or 
indirectly twenty-five percent (25%) or more of the voting securities of 
the public utility; 
(B) Every corporation or person in any chain of successive owner- 
ship, or holding, of twenty-five percent (25%) or more of the voting 
securities of that public utility; 
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(C) Every corporation, twenty-five percent (25%) or more of whose 
voting securities is owned by any person or corporation owning 
twenty-five percent (25%) or more of the voting securities of the 
public utility or is owned by any person or corporation in any chain of 
successive ownership of twenty-five percent (25%) or more of the 
voting securities; and 

(D) Every person who is an teste or director of that public utility 
or of any corporation in any chain of successive ownership or holding 
of twenty-five percent (25%) or more of the voting securities of the 
public utility; 

(2) “Commission” means the Arkansas Public Service Commission or 
the Arkansas Department of Transportation with respect to the par- 
ticular public utilities and matters over which each agency has juris- 
diction; 

(3) “Commissioner” means one (1) of the commissioners of the 
Arkansas Public Service Commission with respect to the. particular 
public utilities and matters over which that commission has jurisdic- 
tion; 

(4) “Corporation” includes without limitation a private corporation, 
an association, a joint-stock association, a business trust, an electric 
cooperative corporation,,.and a limited, liability company providing 
service for charge or compensation in any area or from any facility for 
which the commission has granted a certificate of convenience and 
necessity; 

(5) “Exempt wholesale’ generator” means a person, including an 
affiliate of a public utility, that: 

(A) Is engaged directly or indirectly through one (1) or more 
affiliates and exclusively in the business of owning or operating all or 
part of a facility for generating electric energy and selling electric 
energy at wholesale; and 

(B) Does not own or operate a facility for the transmission of 
electricity other than interconnecting transmission facilities used to 
effect a sale of electric energy at wholesale; 

(6) “Gross earnings” includes all amounts received, charged, or 
chargeable for or on account of any public service furnished or supplied 
in this state by any public utility and includes all gross income from all 
incidental, subordinate, or subsidiary operations of the utility in this 
state. However, revenues from the manufacture and sale of ice’shall not 
be included; 

(7) “Municipality” includes a city, a town, an improvement district, 
other than a county, and any other public or quasi-public corporation 
which is created or organized under the Arkansas Constitution or laws 
of the State of Arkansas; 

(8) “Person” includes a natural person, a trustee, lessee, receiver, 
holder of beneficial or equitable interest, a partnership, or two (2) or 
more persons having a joint or common interest, and a corporation as 
defined in subdivision (4) of this section; 
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(9)(A) “Public utility” includes persons and corporations, or their 
lessees, trustees, and receivers, owning or operating in ;this state 
equipment or facilities for: 

(i) Producing, generating, transmitting, delivering, or furnishing 
gas, electricity, steam, or another agent for the production of light, 
heat, or power to or for the public for compensation; 

(ii) Diverting, developing, pumping, impounding, distributing, or 
furnishing water to or for the public for compensation. However, nothing 
in this subdivision (9) shall be construed to include water facilities and 
equipment of cities and towns in the definition of public utility. Further, 
the term “public utility” shall not include any entity described by this 
subdivision (9) which meets any of the following criteria: 

(a) All property owners’ associations whose facilities are enjoyed 
only by members of that association or residents of the cee at 
governed by that association; 

(b) An entity whose annual operating revenues would cause the 
entity to be classified as a Class B or lower water company pursuant 
to the uniform system of accounts adopted by the Arkansas Public 
Service Commission. However, the term “public utility” includes any 
water company that petitions, or a majority of whose metered 
customers petition, the Arkansas Public Service Commission to come 
under the Arkansas Public Service Commission’s jurisdiction if the 
water company had combined annual operating revenues in excess of 
four hundred thousand dollars ($400,000) for the three (3) fiscal years 
immediately preceding the date of filing the petition; or 

(c) All improvement districts; 

(iii) Conveying or transmitting messages or communications by 
telephone or telegraph where such service is offered to the public for 
compensation; 

(iv) Transporting persons by street, suburban, or vdmdnomariiat rail- 
way for the public for compensation; 

(v) Transporting persons by motor vehicles if the vehicles are 
operated under a franchise granted by a municipality and in conjunc- 
tion with, or as a part of, a street, suburban, or interurban railway, or 
in lieu of either thereof, for the public for compensation; and 

(vi) Maintaining a sewage collection system or a sewage treatment 
plant, intercepting sewers, outfall sewers, force mains, pumping sta- 
tions, ejector stations, and other appurtenances necessary or useful for 
the collection or treatment, purification, and disposal of the liquid and 
solid waste, sewage, night soil, and industrial waste. However, nothing 
in this subdivision (9) shall be construed to include sewerage facilities 
and equipment of cities and towns in the definition of public utility. The 
term “public utility” shall not include any entity described by this 
subdivision (9) which meets any of the following criteria: 

(a) All property owners’ associations whose facilities are enjoyed 
only by members of that association or. residents of the community 
governed by that association; 

(b) An entity whose annual operating revenues would cause the 
entity to be classified as a Class B or lower sewer company pursuant 
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to the uniform system of accounts adopted by the Arkansas Public 
Service Commission; or 

(c) All improvement dintnicts: 

(B) The term “public utility”, as used. for ratemaking purposes 
only: 

(i) Shall include persons and corporations or their lessees, trust- 
ees, and receivers producing, generating, transmitting, delivering, or 
furnishing any of the services set forth in subdivisions (9)(A)(i) and 
(ii) of this section to any other person or corporation for resale or 
distribution to or for the public for compensation; and 

(ii) Shall not include persons or corporations providing cellular 
telecommunications service and not providing any other public utility 
service’ in this state, unless the commission finds by order, after 

- notice and hearing and upon substantial evidence, and which shall 
not take effect pending appeal therefrom, that the public interest 
requires the application of some or all of the provisions of this 
subdivision (9) to such persons or corporations. 

(C) The term “public utility”, as to any public utility defined in 
subdivisions (9)(A)(i), (ii), and (vi) of this section, shall not include 
any person or corporation who or which furnishes the service or 
commodity exclusively to himself or herself or itself, or to his or her 
or its employees or tenants, when the service or commodity is not 
resold to or used by others. 

(D) Any other provision of law to the contrary notwithstanding, 
the term “public utility” shall not include an exempt wholesale 
generator as defined in subdivision (5) of this section. 

(KE) The term “public utility”, as to any public utility defined in 
subdivision (9)(A)(Gii) of this section, shall not include any person or 
corporation who or which: 

(i) Furnishes the services exclusively to himself or herself or itself, 
or to employees; or 

(ii) Furnishes the services: 

(a) To persons who are temporary residents or - guests i in a hotel or 
motel owned by him or her or it; 

(b) Patients in a hospital owned by him or her or it; or 

(c) Students of a public or private institution of higher education 
who reside in housing provided by that institution. 

(F)G) Notwithstanding the foregoing provisions of this subdivision 
(9), the term “public utility” shall not include any person or corpora- 
tion owning any interest in equipment or facilities used for any of the 
purposes specified in subdivision (9)(A)(i) or subdivision (9)(B) of this 
section, provided that: 

(a) The interest in the equipment or facilities is leased under a net 
lease directly to a public utility or to a person or corporation that is 
exempt from regulation as a public utility, either as a sole lessee or 
joint lessee with one (1) or more other public utilities or persons or 
corporations so exempt; 

(b) The person or corporation is otherwise primarily engaged in 
one (1) or more businesses other than the business of a public utility - 
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or is a person or corporation all of whose equity or beneficial 
ownership is held by one (1) or more persons or corporations so 
engaged, either directly or indirectly; 

(c) If the lessee is a public utility, the lease to it has been 
authorized or approved by the Arkansas Public Service Commission; 

(d) The lease of the interest in the equipment or facilities extends 
for an initial term of not less than ten (10) years, except for 
termination of the lease upon events set forth in the lease, unless any 
shorter term specified in the lease is not less than two-thirds (%) of 
the then-expected remaining useful life of the equipment or facilities 
or the lease is entered into following termination ofa prior lease upon 
the liquidation, reorganization, bankruptcy, or insolvency of the prior 
lessee; and 

(e) The rent reserved under the lease shall not include any amount 
based, directly or indirectly, on revenues or income of the lessee. 

(ii) For purposes of this subdivision (9)(F), a public utility shall not 
cease to be such by reason of a lease, directly or indirectly, of a part 
or all of its interest in such equipment or facilities to any affiliate. 

(iii) For purposes of this subdivision (9)(F), the term “person or 
corporation” shall include any receiver, trustee, or liquidating agent 
of the person or corporation: 

(iv) The exception of the definition of “public utility” described in 
subdivision (9)(F)(i) of this section shall continue to apply, following 
termination of the lessee’s right to possession or use of the interest in 
the equipment or facilities during the lease term or following termi- 
nation of the lease by the lessee or its trustee pursuant to the 
provisions of section 365 of the Federal Bankruptcy Code or of any 
similar Arkansas or federal statute, for so long as the person or 
corporation referred to in subdivision (9)(F)(i) of this section does not 
supply electricity directly to the public. In any case, the exception to 
the definition of “public utility” described in subdivision (9)(F)(i) of 
this section shall continue to apply for a period of ninety (90) days 
following the termination, except that no change in rates that would 
otherwise be subject to the jurisdiction of the Arkansas Public Service 
Commission shall be effected during the ninety-day period without 
the approval of the Arkansas Public Service Commission. 

(G)i)(a)(1) Within a county not subject to subdivision (9)(G)(i)(6) of 
this section, a Class B or lower water company or Class B or lower 
sewer company that would otherwise be exempt from the definition of 
“public utility” under subdivision (9)(A)(ii)(6) of this section or sub- 
division (9)(A)(vi)(6) of this section shall be included within the term 
“public utility” if the Class B or lower water company or Class B or 
lower sewer company petitions the Arkansas Public Service Commis- 
sion to have the company included. 

(2) Subdivision (9)(G)(i)(a)(1) of this section does not apply to a 
water or sewer company formed under the nonprofit corporation laws 
of this state or any improvement district or water distribution district 
law of this state. 
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(b)(1) All Class B or, lower water companies or Class B or lower 
sewer companies that would otherwise be exempt from the definition 
of “public utility” under subdivision (9)(A)(@i)(6) of this section or 
subdivision (9)(A)(vi)(b) of this section shall be included within the 
term “public utility” if a majority of the customers of the company 

petition the Arkansas Public Service.-Commission to have the com- 
pany included. The Arkansas Public Service Commission shall deter- 
mine the sufficiency of the petition at a public hearing. The water or 
sewer company or any customer of the company may appear and 
present evidence on the sufficiency of the petition. 

(2). Subdivision (9)(G)G)(6)(1) of this section does not apply to a 
water or sewer company formed under the nonprofit corporation laws 
of this state or any improvement district or water distribution district 
law of this state. 

(ii) The Arkansas Public Service Commission shall adopt rules 
governing the petition process. 

(iii) A-Class B or lower water company or Class B or lower sewer 
company shall provide the Arkansas Public Service Commission alist 
of metered customers upon request. 

(H) The term “public utility”, as to any public utility defined in 
subdivision (9)(A)(i) of this section, does not include a person or 
corporation that furnishes compressed natural gas as a motor fuel to 
or for the public for compensation and is not otherwise a public utility. 

(1) The term “public utility”, as to any public utility defined in 
subdivision (9)(A)(i) of this section, does not include a person or 
corporation that: 

(i) Purchases electricity from an electric public utility or a munici- 
pal electric utility; 

(ii) Furnishes electricity exclusively to charge battery electric 
vehicles and plug-in hybrid electric vehicles to or for. the public for 
compensation; and | 

(iii) Is not otherwise a public utility; | 
(10) “Rate” means and includes every compensation, charge, fare, 

toll, rental, and classification, or any. of them, demanded, observed, 
charged, or collected by any public utility for any service, products, or 
commodity offered by it as a public utility to the public and means and 
includes any rules, regulations, practices, or contracts affecting any 
compensation, charge, fare, toll, rental, or classification; 

(11) “Securities” means capital stock of all classes and all evidences 
of indebtedness secured or unsecured by lien upon capital assets or 
revenues, not including, however, any obligation falling due on or before 
a fixed date that is not more than one (1) year. after the date of its 
issuance and not secured by a lien upon capital assets or revenues; and 

(12) “Service” includes any product or commodity furnished .and the 
plant, equipment, apparatus, appliances, property, and facilities em- 
ployed by any public utility in performing any service or in furnishing 
any product or commodity devoted to the public purposes of the utility 
and to the use and accommodation of customers or patrons. . 
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History. Acts 1935, No. 324, § 1; Pope’s 
Dig., § 2064; Acts 1967, No. 234, § 4; 
1973, No. 125, § 1; 1985, No. 455, § 1; 
1985, No. 1084, § 1; A.S.A. 1947, § 73- 
201; Acts 1987 (1st Ex. Sess.), No. 37, 
§§ 1, 2; 1988 (4th Ex. Sess.), No. 21, § 1; 
1989, No. 58, § 1; 1989, No. 952, § 1; 
1991, No. 854, § 1; 1991, No. 1037, § 1; 
1997, No. 305, § 1; 1999, No. 1322, § 1; 
2013, No. 662, §§ 1-3; 2013, No. 1133, 
§§ 1, 2; 2015, No. 380, § 1; 2017, No. 285, 
§ 1; 2017, No. 707, § 89; 2019, No. 391, 
6.13 

Amendments. The 2017 amendment 
by No. 285 added (9)(1). 


23-1-103 


The 2017 amendment by No. 707 sub- 
stituted “Department of Transportation” 
for “State Highway and Transportation 
Department” in (2). 

The 2019 amendment added the 
(9)(G)G)(@(1), (9 G)G)a)(2), 
(9)(G)G)(G)(D), and (9)(G)G)(6)(2) designa- 
tions; inserted “of this section” in 
(9(G)G)(@(D and (9\(G)G)()(D; substi- 
tuted “Subdivision (9)(G)G)(@(1) of this 
section does not” for “The provisions of 
this section do not” in (9)(G)(i)(a)(2); and 
substituted “Subdivision (9)(G)G)(0)(L) of 
this section does not” for “The provisions 
of this section do not” in (9)(G)@(6)2). 


23- 1- 103. Compliance with Acts 1935, No. 324, and rules of 
commission required — Penalties for noncompli- 
ance. 


(a) Every public utility and every person or corporation shall obey 
and comply with every requirement of this act and of every order, 
decision, direction, or rule made or prescribed by the commission in the 
matters specified or any other matter in any way relating to or affecting 
the business of any public utility. The commission shall do everything 
necessary or proper in order to secure compliance with, and observance 
of, every order, decision, direction, or rule by all officers, agents, and 
employees of every public utility. 

(b)(1) Upon a finding by the commission that any jurisdictional 
water, gas, telephone, or electric public utility has knowingly, willfully, 
and purposefully violated any of the provisions of this act, by agent or 
otherwise, the commission shall assess a civil sanction of one thousand 
dollars ($1,000) on the utility. 

(2) Each instance of violation shall constitute a separate violation. 
However, in case of a continued violation, each day’s continuance 
thereof shall not be deemed to be a separate and distinct violation. 

(3) The power and authority of the commission to impose civil 
sanctions are not to be affected by any other civil or criminal proceed- 
ing, concerning the same violation, nor shall the imposition of the 
sanction preclude the commission from imposing other sanctions which 
are provided for by law. 

(4) The proceeds from the civil sanctions imposed under this subsec- 
tion shall be deposited into the State Treasury as special revenues and 
credited to the Public Service Commission Fund. 

(5) The imposition of a civil sanction under this subsection is subject 
to review by the commission and by the Court of Appeals in the manner 
provided by §§ 23-2-422 — 23-2-424. 


History. Acts 1935, No. 324, § 61; 
Pope’s Dig., § 2121; Acts 1985, No. 688, 
§ 3; A.S.A. 1947, §§ 73-257; Acts 2019, 
No. 315, § 2371. 


Amendments. The 2019 amendment, 
in (a), substituted “or rule” for “rule, or 
regulation” in the first and second sen- 
tences. 
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CHAPTER 2 
REGULATORY COMMISSIONS 


SUBCHAPTER. 
1. ARKANSAS PuBLic SERVICE CoMMISSION. 
2. TRANSPORTATION. 
3. GENERAL REGULATORY AUTHORITY OF COMMISSIONS. 
4, PRocEDURE BEFORE COMMISSIONS. 


SUBCHAPTER 1 — ARKANSAS PuBLIC SERVICE COMMISSION 


SECTION. 
23-2-103. Offices — Place of hearings and 
investigations. 


23-2-103. Offices — Place of hearings and investigations. 


(a) The office of the Arkansas Public Service Commission shall be in 
Little Rock, Arkansas, but the commission may conduct hearings and 
make investigations anywhere in the different parts of the state when, 
in the opinion of the commission, the hearings will best serve the 
interest and convenience of the public. 

(b) When a formal proceeding to consider a general change or 
modification in the rates and charges of a public utility has been 
initiated before the commission, the commission shall conduct a hear- 
ing for the purpose of receiving public comment in an appropriate 
location or locations within the service territory of the public utility. 


History. Acts 1945, No. 40, § 1; A.S.A. Amendments. The 2017 amendment 
1947, § 73-104; Acts 1999, No. 1072,§ 1; substituted “Little Rock, Arkansas” for 
2017, No. 334, § 1. “the State Capitol” in (a). 


SUBCHAPTER 2 — TRANSPORTATION 


SECTION. SECTION. 

23-2-201. Definitions. 23-2-210. [Repealed.] 

23-2-207, 23-2-208. [Repealed.] 23-2-211. Proceedings before i pg Pc 
23-2-209. Jurisdiction of commission. 23-2-212. Expenses. 


23-2-201. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Department” means the Arkansas Department of Transporta- 
tion; and 

(2) “Transportation” means the carriage of persons and property for 
compensation by air, rail, water, carrier pipelines, or motor carriers. 


History. Acts 1957, No. 132,§ 1;A.S.A. substituted “Department of Transporta- 
1947, § 73-151; Acts 2017, No. 707, § 90. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (1). 
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23-2-207, 23-2-208. [Repealed.] 


Publisher’s Notes. These sections, 23-2-207. Acts 1957, No. 132, .§ 6; 
concerning officers and employees, and A.S.A. 1947, § 73-157. 


free transportation of employees, were re- 23-2-208. Acts 1957, No. 132, § 7;A.S.A. 
pealed by Acts 2017, No. 707, §§ 91,92. 1947, § 73-158. 


The sections were derived from the follow- 
ing sources: 


23-2-209. Jurisdiction of commission. 


(a) The jurisdiction of the State Highway Commission shall extend to 
and include all matters pertaining to the regulation, certification, and 
review of assessment for ad valorem taxation and operation of all 
carriers providing a transportation service for compensation. 

(b) Nothing in this subchapter shall vest the commission with 
jurisdiction as to any rate, charge, rule, regulation, order, hearing, 
investigation, or other matter pertaining to the operation within the 
limits of any municipality of any carrier operating wholly within a 
municipality. 

(c) [Repealed.] 


History. Acts 1957, No. 1382, § 9;A.S.A. Amendments. The 2017 amendment 
1947, § 73-160; Acts 1991, No. 802, § 1; repealed (c). 
2017, No. 707, § 983. 


23-2-210. [Repealed.] 


Publisher’s Notes. This section, con- section was derived from Acts 1957, No. 
cerning rules and regulations, was re- 132,§ 11; A.S.A. 1947, § 73-162. 
pealed by Acts 2017, No. 707, § 94. The 


23-2-211. Proceedings before department. 


(a) In the exercise of its jurisdiction, the Arkansas Department of 
Transportation shall have the power to promulgate reasonable rules 
and regulations governing procedure before the department and for 
other purposes. 

(b) The department shall have full power to decide all matters which 
come before the department. 

(c) Any order made by the department shall be subject to the same 
right of appeal by any party to the proceedings as is prescribed by 
§ 23-2-425 or as may be otherwise provided by law. 


History. Acts 1957, No. 132, §§ 9, 10; substituted “Department of Transporta- 
A.S.A. 1947, §§ 73-160, 73-161; Acts 2017, — tion” for “State Highway and Transporta- 


No. 707, § 95. tion Department” in (a). 
Amendments. The 2017 amendment 


23-2-212. Expenses. 


(a) All expenses incurred by the Arkansas Department of Transpor- 
tation under the provisions of this subchapter, including the actual and 
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necessary traveling and other expenses and disbursements incurred 
while on business of the department, shall be paid from the funds 
provided for the use of the department. 

(b), All costs of operation and maintenance of the department shall be 
paid by vouchered warrants drawn on the Treasurer of State from 
appropriations made for such purposes by the General Assembly. 

(c) The department shall follow the same procedures used or estab- 
lished by law in writing vouchers, itemizing accounts, in expenses, 
keeping of records, of salaries, and in general, the cost accounting 
method of keeping records in the same manner as is prescribed by law 


for the Arkansas Public Service Commission. 


History. Acts 1957, No. 132, §§ 7, 8; 
A.S.A. 1947, §§ 73-158, 73-159; Acts 2017, 
No. 707, § 96. 

Amendments. The 2017 amendment, 


in (a), substituted “Department of Trans- 
portation” for “State Highway and Trans- 
portation Department”, and substituted 
“under” for “pursuant to”. 


SUBCHAPTER 3 — GENERAL REGULATORY AUTHORITY OF COMMISSIONS 


SECTION. 
23-2-303. Jurisdiction over intrastate 
transportation services. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 


uncodified sections of this act preceding © 


the emergency clause titled ‘Funding and 


SECTION. 
23-2-304. Certain powers of commission 
enumerated. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies. Act transition. team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
Le 2019" 


23-2-303. Jurisdiction over intrastate transportation services. 


Nothing contained in this act shall be construed as giving the 
Arkansas Public Service Commission any jurisdiction over taxicab or 
truck service in cities or towns, and of railroad, taxicab, or motor bus 
service between cities or towns, jurisdiction over which is vested in the 
Arkansas Department of Transportation. 


History. Acts 1935, No. 324, § 1; Pope’s 
Dig., § 2064; Acts 1967, No. 234, § 4; 
1973, No. 125, § 1;A.S.A. 1947, § 73-201; 
Acts 2017, No. 707, § 97. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. ; 
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23-2-304..Certain powers of commission enumerated. 


(a) Upon complaint or upon its own motion and upon reasonable 
notice and after a hearing, the Arkansas Public Service Commission 
shall have the power to: 

(1) Find and fix just, reasonable, and sufficient rates to be thereafter 
observed, enforced, and demanded by any public utility; 

(2) Determine the reasonable, safe, adequate, and sufficient service 
to be observed, furnished, enforced, or employed by any public utility 
and to fix this service by its order, or rule; 

(3) Ascertain and fix adequate and‘reasonable standards, classifica- 
tions, rules, practices, and services to be furnished, imposed, observed, 
and followed by any or all public utilities; 

(4) Ascertain and fix adequate and reasonable standards for the 
measurement of quantity, quality, pressure, initial voltage, or other 
conditions pertaining to the supply of all products, commodities, or 
services furnished or rendered by any and all public utilities; 

(5) Prescribe reasonable rules for the examination and testing of the 
production, commodity, or service, and, for the measurement thereof, 
establish or approve reasonable rules, specifications, and standards to 
secure the accuracy of all meters.or appliances for measurement; 

(6) Provide for the examination and testing of any and all appliances 
used for the measurement of any product, commodity, or service of any 
public utility; 

(7)(A) Ascertain and fix the value of the whole or any part of the 

property of any public utility insofar as this value is material to the 

exercise of the jurisdiction of the commission. 

(B) The commission may make revaluations of the whole or any 
part of the property from time to time and may ascertain the value of 
any new construction, extension, and addition to or retirement from 
the property of every public utility; 

(8)(A) Require any or all public utilities to carry a proper and 

adequate depreciation account in accordance with such rules and 

forms of account as the commission may prescribe. 

(B) The commission may ascertain, determine, and by order fix the 
proper and adequate rates of depreciation of the several classes of 
property of each public utility. 

(C) Each public utility shall conform its depreciation accounts to 
the rates so ascertained, determined, and fixed by the commission; 
(9) Assure that retail customers should have access to safe, reliable; 

and affordable electricity, including protection against service discon- 
nections in extreme weather or in cases of medical emergency or 
nonpayment for unrelated services; 

(10)(A) Assure that electric utility bills, usage, and payment records 

should be treated as confidential unless the retail customer consents 

to their release or the information is provided only in the aggregate. 

(B) Notwithstanding subdivision (a)(10)(A) of this section, release 
of such information may be made pursuant to subpoena, court order, 
or other applicable statute or rule; and 
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(11)(A)G) Propose, develop, solicit, approve, require, implement, and 
monitor financial assistance programs for utility customers who are 
sixty-five (65) years of age or older or who meet the income eligibility 
qualifications of the Low Income Home Energy Assistance Program 
administered by the Arkansas Energy Office of the Division of 
Environmental Quality. 

(ii) After notice and a hearing, the commission may approve and 
order a financial assistance program for utility customers if the 
commission determines that the financial assistance program is 
beneficial to the ratepayers of a public utility and the public utility. 

(B) The commission shall not fix rates, charges, or surcharges that 
recover, directly or indirectly, any portion of the cost of programs 
authorized under subdivision (a)(11)(A) of this section from a rate- 
payer that is not in the customer class of ratepayers eligible to 
participate in the programs. 

(b) Because of competitive and technological changes relating to the 
services provided by telephone public utilities, the commission, upon 
petition by the telephone public utility, after notice and hearing and a 
finding that it is in the public interest, may deviate from the rate-base 
rate of return method of regulation in establishing rates and charges for 
services provided by the telephone public utility. 

(c) In the discharge of its duties under this act, the commission may 
cooperate with regulatory commissions of other states and of the United 
States. It may also hold joint hearings and make joint investigations 
with such commissions. 


History. Acts 1935, No. 324, §§ 8, 19; 
Pope’s Dig., §§ 2071, 2082; A.S.A. 1947, 
§§ 73-202, 73-218; Acts 1993, No. 238, 
§ 1; 2003, No. 204, § 6; 2017, No. 1102, 
§ 1; 2019, No. 315, §§ 2372-2375; 2019, 
No. 910, § 3239. 

Amendments. The 2017 amendment 
added (a)(11). 

The 2019 amendment by No. 315 sub- 
stituted “or rule” for “rule, or regulation” 


in (a)(2) and (a)(10)(B); substituted “rules” 
for “regulations” in (a)(3) and (a)(5); and 
deleted “regulations” following “rules” in 
(a)(5) and (a)(8)(A). 

The 2019 amendment by No. 910 sub- 
stituted “Arkansas Energy Office” for “De- 
partment of Human _ Services” in 


(a)(11)(A)Q@). 


SUBCHAPTER 4 — PROCEDURE BEFORE ComMISSIONS 


SECTION. 
23-2-403. 
23-2-405. 


Evidence and pleading. 

Service of process, notices, com- 
plaints, etc. 

Oaths — Testimony. 

Subpoenas for witnesses — Is- 
suance and service. 

Subpoenas — Failure to comply 
— Penalty. 

Records of proceedings and tes- 
timony. 

Orders, findings, rules, certifi- 
cates, etc., under Acts 


23-2-406. 
23-2-407. 


23-2-409, 
23-2-418. 


23-2-420. 


SECTION. 
1935, No. 324, to be in 
writing — Copies as evi- 
dence. 

23-2-423. Commission orders — Judicial 
review — Procedure. 

23-2-425. Appeals from department. 

23-2-427. Orders, rules, etc., of depart- 
ment not controverted in 
actions between private 
person and railroad com- 
pany. 
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Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


23-2-405 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


23-2-403. Evidence and pleading. 


(a) The Arkansas Public Service Commission and the Arkansas 
Department of Transportation shall prescribe the rules of procedure 
and for taking of evidence in all matters that may come before them. 

(b) On the investigations, preparations, and hearing of cases, the 
commission and the department shall not be bound by the strict 
technical rules of pleading and evidence, but they may exercise such 
discretion as will facilitate their efforts to ascertain the facts bearing 
upon the right and justice of the matters before them. 


History. Acts 1945, No. 40, § 2; A.S.A. 
1947, § 73-127; Acts 2017, No. 707, § 98. 
Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 


23-2-405. Service of process, notices, complaints, etc. 


(a) All process issued by the commission shall extend to all parts of 
the state, and any such process, together with the service of all notices 
issued by the commission, as well as copies of complaints, rules, and 
orders of the commission, may be served by any person authorized to 
serve process issued out of courts of law, or by mail, as the commission 
may direct. 

(b) In instances in which service is had by mail, a duplicate of the 
instrument served shall be enclosed, upon which duplicate the person 
served shall endorse the date of his or her receipt of the ore and 
promptly return the duplicate to the commission. 

(c) Any person who fails, neglects, or refuses to promptly return the 
receipt and duplicate shall be guilty of a Class A misdemeanor. 


History. Acts 1935, No. 324, § 29; 
Pope’s Dig., § 2092; A.S.A. 1947, § 73- 
228; Acts 2005, No. 1994, § 203; 2019, No. 
315, § 2376. 


Amendments. The 2019 amendment 
substituted “rules, and orders” for “rules, 
orders, and regulations” in (a). 
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23-2-406. Oaths — Testimony. ies 


Any commissioner, secretary, or assistant secretary employed by the 
Arkansas Public Service Commission or the Arkansas Department of 
Transportation may administer oaths and take testimony. 


History. Acts 1945, No. 40, § 2;A.S.A. substituted “Department of Transporta- 
1947, § 73-130; Acts 2017, No. 707, § 99. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department”. 


23-2-407. Subpoenas for witnesses — Issuance and service. 


Subpoenas for witnesses shall be issued by the secretary, assistant 
secretary, or any commissioner of the Arkansas Public Service Commis- 
sion or the Arkansas Department of Transportation and shall be served 
as provided by law for the service of other subpoenas. 


History. Acts 1945, No. 40, § 2;A.S.A. substituted “Department of Transporta- 
1947, § 73-130; Acts 2017, No. 707,§ 100. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment — tion Department”. 


23-2-409. Subpoenas — Failure to comply — Penalty. 


The failure or refusal of any witness to appear or to produce any 
books, papers, or documents required by the Arkansas Public Service 
Commission or the Arkansas Department of Transportation and to 
submit them to the inspection of the commission or the department or 
the refusal to answer any questions propounded by the commission or 
the department shall constitute a violation punishable by a fine of not 
less than fifty dollars ($50.00) nor more than five hundred dollars 
($500). 


History. Acts 1945, No. 40, § 2;A.S.A. substituted “Department of Transporta- 
1947, § 73-130; Acts 2005, No. 1994, tion” for “State Highway and Transporta- 
§ 146; 2017, No. 707, § 101. tion Department”. 

Amendments. The 2017 amendment 


23-2-418. Records of proceedings and testimony. 


(a) A full and complete record shall be kept of all proceedings had 
before the Arkansas Public Service Commission, the Arkansas Depart- 
ment of Transportation, any commissioner, or any examiner on any 
formal investigation. 

(b) All testimony shall be recorded by official reporters appointed by 
the commission or the department. 


History. Acts 1935, No. 324, § 32; Amendments. The 2017 amendment 
Pope’s Dig., § 2095; Acts 1945, No. 40, substituted “Department of Transporta- 
§ 2; A.S.A. 1947, §§ 73-127, 73-231; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 102. tion Department” in (a). 
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23-2-420. Orders, findings, rules, certificates, etc., under Acts 
1935, No. 324, to be in writing — Copies as evidence. 


(a) Every order, finding, authorization, rule, or certificate issued or 
approved by the commission under any provisions of this act shall be in 
writing and entered on the records of the commission, all of which shall 
be public records. 

(b) Acertificate under the seal of the commission that any such order, 
finding, authorization, rule, or certificate has not been modified, stayed, 
suspended, or revoked shall be received as evidence in all courts as to 
the facts therein stated. 


History. Acts 1935, No. 324, § 32; .. Amendments. The 2019. amendment 
Pope’s Dig., § 2095; A.S.A. 1947, § 73-. deleted “regulation” following “rule” in (a) 
231; Acts 2019, No. 315, § 2377. and (b). 


23-2-423. Commission orders — Judicial review — Procedure. 


(a)(1) Any party to a proceeding before the Arkansas Public Service 
Commission aggrieved by an order issued by the commission in the 
proceeding may obtain a review of the order in the Court of Appeals. 
The review of the order may be had by filing in that court, within thirty 
(30) days after the order of the commission upon the application for 
rehearing or within thirty (30) days from the date the application is 
deemed to be denied as provided in § 23-2-422, a notice of appeal 
stating the nature of the proceeding before the commission, identifying 
the order complained of and the reasons why the order is claimed to be 
unlawful, and praying that the order of the commission be modified, 
remanded, or set aside in whole or in part. 

(2) No proceeding to review any order of the commission shall be 
brought by any party unless that party has made application to the 
commission for a rehearing on the order. 

(b)(1) A copy of the petition shall immediately be transmitted by the 
Clerk of the Court of Appeals to the secretary of the Arkansas Public 
Service Commission. Thereupon, the commission, within thirty (30) 
days from the service of the notice, shall file with the Court of Appeals 
the record upon which the order complained of was entered. 

(2) The record shall consist of a complete transcript of the record in 
the case made before the commission which shall include a copy of all 
pleadings, proceedings, testimony, exhibits, orders, findings, and opin- 
ions in the case. However, the parties and the commission may stipulate 
that only a specified portion of the record as made before the commis- 
sion shall be included in the transcript to be filed with the Court of 
Appeals. 

(c)(1) Upon the filing of the petition, the court shall have original 
jurisdiction, which, upon the filing of the record with it, shall be 
exclusive, to affirm, modify, or set aside the order of the commission in 
whole or in part. 
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(2) No objection to any order of the commission shall be considered by 
the Court of Appeals unless the objection shall have been urged before 
the commission in the application for rehearing. 

(3) The finding of the commission as to the facts, if supported by 
substantial evidence, shall be conclusive. 

(4) The review shall not be extended further than to determine 
whether the commission’s findings are supported by substantial evi- 
dence and whether the commission has regularly pursued its authority, 
including a determination of whether the order or decision. under 
review violated any right of the petitioner under the laws or Constitu- 
tion of the United States or of the State of Arkansas. 

(5) All evidence before the commission shall be considered by the 
court regardless of any technical rule which might have rendered the 
evidence inadmissible if originally offered in the trial of any action at 
law or in equity. 

(d) The Court of Appeals, on review, shall advance commission cases 
as matters of public interest over all other civil cases except child 
custody cases, and appeals under the Workers’ Compensation Law, 
§ 11-9-101 et seq., and the Division of Workforce Services Law, § 11- 
10-101 et seq. 

(e) Section 23-2-425 shall have no application to judicial review of 
orders of the commission. 


History. Acts 1973, No. 231, §§ 3, 4; Amendments. The 2019 amendment 
1985, No. 770, § 1; A.S.A. 1947, §§ 73- substituted “Division of Workforce Ser- 
229.1, 73-229.2; Acts 1991, No. 811, § 2; vices Law” for “Department of Workforce 
2019, No: 910, § 570. Services Law” in (d). 


23-2-425. Appeals from department. 


(a)(1) Within thirty (30) days after the entry on the record of the 
Arkansas Department of Transportation of any order made by it, any 
party aggrieved may file a written motion with the secretary of the 
department praying for appeal from the order to the Pulaski County 
Circuit Court. 

(2) Thereupon, the appeal shall be automatically deemed as granted 
as a matter of right without any further order. 

(3) Upon the granting of the appeal, the secretary shall at once make 
a full and complete transcript of all proceedings had before the 
department in the matter and of all evidence before it in the matter, 
including all files therein. 

(4) The secretary shall deposit the transcript in the office of the clerk 
of the circuit court immediately. 

(5) The appeal shall be given preference over all other cases on the 
docket of the circuit court. 

(6) Upon the filing of the motion of the appeal and at any time 
thereafter, the circuit court or its circuit judge shall have the right to 
issue such temporary or preliminary orders as to it or him or her may 
seem proper until a final decree is rendered. 
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(7) The circuit court shall thereupon review the order upon the 
record presented in the case and enter its finding and order thereon. It 
shall cause the order to be certified to the department immediately. The 
order shall direct that action be taken by the department in conformity 
with it unless an appeal from the order to the Supreme Court shall be 
taken within the time specified in subsection (b) of this section and in 
case of such an appeal to await further orders of the circuit court. 

(b)(1) Within thirty (30) days after rendition of any order of any 
circuit court under the terms of this act, whether such an order is 
rendered on appeal of municipal council action, city commission action, 
or department action, any party aggrieved may file a motion in writing 
in the circuit court or in the office of the clerk thereof praying an appeal 
from such an order to the Supreme Court. 

(2) The motion, when so filed, shall be granted as a matter of right by 
the circuit court or by the clerk thereof. 

(3) The appeal to the Supreme Court shall be governed by the 
procedure and reviewed in the manner applicable to other appeals from 
the circuit court. However, any finding of fact by the circuit court shall 
not be binding on the Supreme Court, and the Supreme Court may and 
shall review all the evidence and make such findings of fact and law as 
it may deem just, proper, and equitable. 

(4) The record shall be lodged in the office of the Clerk of the 
Supreme Court within sixty (60) days from the rendition of the order in 
the circuit court. 

(5) All such cases shall be regarded and treated in the Supreme 
Court as cases involving public interest and shall be advanced and 
given preference on the docket of the court on motion of either party. 


History. Acts 1921, No. 124, §§ 20, 21; Amendments. The 2017 amendment 
Pope’s Dig., §§ 2019, 2020; A.S.A. 1947, substituted “Department of Transporta- 
§§ 73-133, 73-134; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 103. tion Department” in (a)(1). 


23-2-427. Orders, rules, etc., of department not controverted in 
actions between private person and railroad com- 
pany. 

In all actions between private parties and railroad companies 
brought under Acts 1899, No. 53, the rates, charges, orders, rules, 
regulations, and classifications prescribed by the Arkansas Department 
of Transportation before the institution of the action shall be held, 
deemed, and accepted to be reasonable, fair, and just, and in such 
respects shall not be controverted therein. 


History. Acts 1901, No. 24, § 1, p. 53; Amendments. The 2017 amendment 
C. & M. Dig., § 858; Pope’s Dig., § 1062; substituted “Department of Transporta- 
A.S.A. 1947, § 73-137; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 104. tion Department”. 
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CHAPTER 3 


REGULATION OF UTILITIES AND CARRIERS 
GENERALLY 


ee 
. GENERAL PROVISIONS. 
i CERTIFICATES OF agonal etal AND. NECESSITY. 
3. MERGER oR ACQUISITION OF ConTROL,OF Domestic Pusic UTILITIES. 
4. ENERGY CONSERVATION ENDORSEMENT AcT oF 1977. 
6. Gas Utiuities — Extension PRoJEcTs. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. SECTION. 

23-3-101. Organization or reorganiza-  23-3-106. Stocks, bonds, notes, etc. — 
tion. Disposition of proceeds. 

23-3-103. Stocks, bonds, notes, etc., and 23-3-109. Annual statements of gross 
creation of liens — Regula- earnings. 
tion by commissions. 23-3-110. Annual fees generally. 


23-3-101. Organization or reorganization. 


(a) Organizations or reorganizations of all public utilities shall be 
subject to the supervision and control of the Arkansas Public Service 
Commission or the Arkansas Department of Transportation. 

(b)(1) No organization or reorganization shall be had or given effect 
without the written approval of the commission or the department. 

(2) No plan of organization or reorganization shall be approved by 
the commission or the department unless it shall be established by the 
applicant for approval that the plan is consistent with the public 
interest. 


History. Acts 1935, No. 324, § 56; substituted “Department of Transporta- 
Pope’s Dig., § 2116; A.S.A. 1947, § 73-. tion” for “State Highway and Transporta- 
252; Acts 2017, No. 707, § 105. tion Department” in (a). 

Amendments. The 2017 amendment 


23-3-103. Stocks, bonds, notes, etc., and creation of liens — 
Regulation by commissions. 


(a)(1) The power of public utilities to issue stocks, stock certificates, 
bonds, notes, and other evidences of indebtedness in case of public 
utilities incorporated under the laws of this state and to create liens on 
property in this state in case of public utilities incorporated under the 
laws of any state or foreign country is a special privilege, the right of 
supervision, regulation, restriction, and control of which is, and shall 
continue to be, vested in the state. 

(2) The power of public utilities described in subdivision (a)(1) of this 
section shall be exercised as provided by law and under such rules as 
the Arkansas Public Service Commission may prescribe. 
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(b) In instances where the public utility is also a regional transmis- 
sion organization that is jurisdictional to the Federal Energy Regula- 
tory Commission and the debt is authorized by the Federal Energy 
Regulatory Commission and does not create a lien on property in this 
state, no commission authorization is required. 


History. Acts 1935, No. 324, § 58; Amendments. The 2019 amendment 
Pope’s Dig., § 2118; A.S.A. 1947, § 73- deleted “and regulations” following “rules” 
254; Acts 2015, No. 899, § 1; 2019, No. in (a)(2). 

315, § 2378. 


23-3-106. Stocks, bonds, notes, etc. — Disposition of proceeds. 


The commission shall have the power to require every public utility, 
other than municipalities, to account for the disposition of the proceeds of 
all sales of stocks, bonds, notes, or other evidence of indebtedness, in such 
form and detail as it may deem advisable. Also, the commission shall have 
the power to establish such rules as it may deem necessary to insure the 
disposition of the proceeds for the purpose specified in its order. 


History. Acts 1935, No. 324, § 59; Amendments. The 2019 amendment 
Pope’s Dig., § 2119; Acts' 1973, No. 410, deleted “and regulations” following “rules” 
§ 1; 1981, No. 709,§ 1;A.S.A.:1947, § 73- in the second sentence. 

255; Acts 2019, No. 315, § 2379. 


23-3-109. Annual statements of gross earnings. 


(a) Annually, during the month of March, each utility subject by law 
to the payment of fees or charges under the jurisdiction of either the 
Arkansas Public Service Commission or the Arkansas Department of 
Transportation shall prepare and transmit to the commission or the 
department having jurisdiction over the utility a certified statement of 
the gross earnings from its properties in Arkansas for the preceding 
calendar year ending December 31. 

(b) No deduction shall be made from the gross earnings on account of 
any payments, expenses, or uncollectible accounts, except refunds 
occasioned by errors or overcharge. 

(c) Upon receipt of these certified statements, the commission or the 
department shall determine the total gross earnings of all of the 
utilities. 

(d) However, any utility may deduct from its gross earnings any 
amounts derived from wholesale sales of electricity to any other utility, 
an electric cooperative corporation, or any other entity at wholesale 
rates regulated by the Arkansas Public Service Commission or the 
Federal Energy Regulatory Commission. 


History. Acts 1945, No. 40, § 3; 1949, substituted “Department of Transporta- 
No. 262, § 7; A.S.A. 1947, § 73-248; Acts tion” for “State Highway and Transporta- 
1987, No. 831, § 1; 2017, No. 707, § 106. tion Department” in (a). 

Amendments. The 2017 amendment | 
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23-3-110. Annual fees generally. 3 


(a)(1) There is levied and charged and there shall be collected 
annually from each utility subject by law to the payment of fees or 
charges under the jurisdiction of either the Arkansas Public Service 
Commission or the Arkansas Department of Transportation a fee in an 
amount equivalent to that proportion of the total utilities costs that the 
gross earnings of each of the utilities bear to the total gross earnings of 
all utilities. 

(2) However, the fee to be collected annually from each of the utilities 
shall not exceed, in any year, an amount exceeding two-fifths of one 
percent (% of 1%) of the gross earnings of each respective utility. 

(3) In determining the amount of any fee for any individual utility 
pursuant to this subsection; the amount of gross earnings subject to the 
levy shall be reduced by any amounts derived from the sale of electricity 
to any other utility, an electric cooperative corporation, or any other 
entity at wholesale rates regulated by the Arkansas Public Service 
Commission or the Federal Energy Regulatory Commission. 

(b)(1) After determining the amount of the fee due to be paid by each 
of the utilities, the commission or the department having jurisdiction 
shall, annually on or before August 15, prepare and transmit to each of 
the utilities a statement of the fees due for utilities costs during the 
preceding fiscal year. 

(2) Thereafter, on or before August 31, each of the utilities shall pay 
to the secretary of the commission or the department having jurisdic- 
tion all fees shown to be due by the statements. 

(c) On receipt of the fees and charges, the secretary shall pay them 
into the State Treasury, and the amounts so received by the Treasurer 
of State shall be credited by him or her to the General Revenue Fund 
Account of the State Apportionment Fund. 

(d) In the event any utility fails or refuses to pay the fees provided for 
in this section on or before August 31, the commission or the depart- 
ment having jurisdiction shall add to the fee a penalty of twenty-five 
percent (25%) thereof and certify the amount of the delinquent tax and 
penalty to the Attorney General for collection. 


History. Acts 1945, No. 40, § 3; A.S.A. substituted “Department of Transporta- 
1947, §§ 73-249, 73-250; Acts 1987, No. tion” for “State Highway and Transporta- 
831, § 2; 2017, No. 707, § 107. tion Department” and deleted “which 

Amendments. The 2017 amendment _ shall be” preceding “equivalent” in (a)(1). 


23-3-119. Complaints. 


CASE NOTES 


Jurisdiction. primary jurisdiction of the case; there was 

Circuit court erred in dismissing the no dispute that the company had a right to 
property owners’ complaint against an use its own existing lines to transmit 
electric company and in finding that the broadband services, but the owners’ issue 
Arkansas Public Service Commission had was with the company’s entry onto their 
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land to install completely new lines for to adjudicate a dispute involving private- 
broadband services without just compen- property rights and damages for inverse 
sation or an assessment of damages for condemnation and increased interference. 
the increased interference. The circuit Stanley v. Ozarks Elec. Coop. Corp., 2019 
court had exclusive, original jurisdiction Ark. App. 560, 591 S.W.3d 322 (2019). 


SUBCHAPTER 2 — CERTIFICATES OF CONVENIENCE AND NECESSITY 


SECTION. SECTION. 

23-3-201. Requirement for new construc- 23-3-205. Issuance of certificate of public 
tion or extension. convenience and necessity 

23-3-202. Requirement for operation un- — Terms and conditions — 
der suspended permit. Definitions. 


23-3-204. Preliminary orders. 


23-3-201. Requirement for new construction or extension. 


(a) New construction or operation of equipment or facilities for 
supplying a public service or the extension of a public service shall not 
be undertaken without first obtaining from the Arkansas Public Service 
Commission a certificate that public convenience and necessity require 
or will require the construction or operation. 

(b)(1) This section does not require a certificate of public convenience 
and necessity for: 

(A) The replacement or expansion of existing equipment or facili- 
ties with similar equipment or facilities in substantially the same 
location or the rebuilding, upgrading, modernizing, or reconstructing 
of equipment or facilities that increase capacity if no increase in the 
width of an existing right-of-way is required; 

(B) The construction or operation of equipment or facilities for 
supplying a public service that has begun under a limited or condi- 
tional certificate or authority as provided in §§ 23-3-203 — 23-3-205; 

(C) The extension of a public service: 

(i) Within a municipality or district where a public service has 
been lawfully supplied; 

(ii) Within or to territory then being served; or 

(iii) That is necessary in the ordinary course; or 

(D) Except as provided in § 23-18-504(c), the construction or 

operation of a major utility facility as defined in the Utility Facility 
Environmental and Economic Protection Act, § 23-18-501 et seq., or 
any exemption under the Utility Facility Environmental and Eco- 
nomic Protection Act, § 23-18-501 et seq.; 
(2)(A) This section does not require a certificate of public convenience 
and necessity for an electric utility that owns or has a legally 
recognized right-of-way, easement, or similar property right to prop- 
erty that is not being acquired by eminent domain and is traversed by 
the construction or connection of the following electric utility facili- 
ties: 

(i) A new or existing transmission or distribution substation, 
transmission switching station, or transmission metering point and 
associated facilities or the extension to such facilities, provided that 
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the public utility owns or has a. legally recognized right-of-way, 

easement, or similar property right to the property that is traversed 

by the construction or connection of the facilities; 

(ii) If the electric public utility is not an electric cooperative: 

(a) Any distribution lines to or from the facilities identified in 
subdivision (b)(2)(A)@) of this section; 

(b) Transmission lines to or from the facilities identified in subdi- 
vision (b)(2)(A)(i) of this section of up to two (2) line miles in length 
with a voltage of greater than one hundred kilovolts (100 kV); or 

(c) Transmission lines to or from the facilities identified in subdi- 
vision (b)(2)(A)(i) of this section of up to five (5) line miles in length 
with a voltage of less than or equal to one hundred kilovolts (100 kV); 
or 

(iii) If the electric public utility is an electric cooperative: 

(a) Any distribution lines to or from the facilities identified in 
subdivision (b)(2)(A)(@) of this section; or 

(b) Any transmission lines up to five (5) line miles in length to or 
from the facilities identified in subdivision (b)(2)(A)(i) of this section 
if the electric cooperative has informed the landowners whose prop- 
erty is traversed according to the electric cooperative’s business 
practices. 

(B) Property that the public utility has previously acquired by 
eminent domain for the construction, operation, or connection of any 
other public utility facility is considered:a legally recognized property 
right for the purposes of this subdivision (b)(2). 

(C) This subdivision (b)(2) does not apply if the transmission or 
distribution lines to or from the facilities identified in subdivision 
(b)(2)(A)G) of this section include a navigable waterway crossing 
subject to § 23-3-501 et seq. 

(c) To the extent a member cooperative of a generation. and trans- 
mission cooperative, as defined under § 23-4-1101, is exempt from the 
requirement to obtain a certificate of public convenience and necessity 
under subsection (b) of this section, the exemption shall extend to the 
generation and transmission cooperative. 

(d) An exemption claimed by a public utility under § 23-18-504(a)(5) 
does not bar the: | 

(1) Public utility from seeking the issuance of a certificate of public 
convenience and necessity under this section; or, 

(2) Commission from granting the public utility the certificate of 
public convenience and necessity sought under subdivision (d)(1) of this 
section and thereby allowing the public utility to seek recovery of the 
reasonable cost of the equipment or facilities through rates. . 


History. Acts 1935, No.. 324, .§ 41;. 910, § 12; 2013, No. 341, § 1; 2015, No. 
Pope’s Dig., § 2104; Acts 1957, No. 103, 736, § 2; 2015, No. 917, § 1; 2017, No. 
§ 3; 1967, No. 234, § 5;A.S.A.1947,§ 73- 273, § 1; 2017, No. 334, § 2; 2019; No. 
240; Acts 1999, No. 1556, § 6; 2001, No. 765, § 1. 

324, § 1; 2003, No. 204, § 8; 2007, No. Amendments. The 2017 amendment 
468, § 1; 2009, No. 164, §'1; 2011,, No... by No. 273 added (b)(5). 
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The 2017 amendment by No. 334 redes- 
ignated (d) as (d)(1) and (2); added “or” at 
the end of the (d)(1); and, in (d)(2), substi- 
tuted “Commission” for “nor shall such 
exemption bar the commission”, “the cer- 
tificate” for “such certificate”, and inserted 
“sought under subdivision (d)(1) of this 
section”, and made stylistic changes. 


23-3-205 


The 2019 amendment redesignated 
(b)(1) through (b)(4) as (b)(1)(A) through 
(b)(1)(D); rewrote former (b)(5) and redes- 
ignated it as (b)(2)(A); and added (b)(2)(B) 
and (b)(2)(C). 


23-3-202. Requirement for operation under suspended permit. 


A public utility shall not exercise any right or privilege under any 
franchise or permit, the exercise of which has been suspended or 
discontinued for more than one (1) year, without first obtaining from the 
Arkansas Public Service Commission or the Arkansas Department of 
Transportation a certificate that public convenience and _ necessity 
require the exercise of such a right or privilege. 


History. Acts 1935, No. 324, § 42; 
Pope’s Dig., § 2105; A.S.A. 1947, § 73- 
241; Acts 2017, No. 707, § 108. 

Amendments. The 2017 amendment 


“No public utility shall”, and substituted 
“Department of Transportation” for “State 
Highway and Transportation Depart- 
ment”. 


substituted “A public utility shall not” for 


23-3-204. Preliminary orders. 


(a) If the applicant desires to exercise the right or privilege under a 
franchise, permit, ordinance, vote, or other authority which it contem- 
plates securing or which has not then been granted to it, the applicant 
may apply to the commission for an order preliminary to the issuance 
of the certificate. 

(b) The commission may thereupon make an order declaring that it 
will thereafter, upon application under such rules as it may prescribe, 
issue the desired certificate upon the terms and conditions as it may 
designate after the applicant has obtained the contemplated franchise, 
permit, ordinance, vote, or other authority. 

(c) Upon the presentation to the commission of evidence satisfactory 
to it, if such a franchise, permit, ordinance, vote, or other authority has 
been secured by the applicant, the commission shall thereupon issue 
the certificate. : 


Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (b). 


History. Acts 1935, No. 324, § 43; 
Pope’s Dig., § 2106; A.S.A. 1947, § 78- 
242; Acts 2019, No. 315, § 2380. 


23-3-205. Issuance of certificate of public convenience and ne- 
cessity — Terms and conditions — Definitions. 


(a) As used in this section: 

(1) “Consolidated utility district” means a consolidated utility dis- 
trict as defined in § 14-217-103 that owns or operates an electric 
system as defined in § 14-217-103; and © 
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(2) “Municipality” means a municipality as defined in § 14-202-102 
that: 

(A) Owns or operates a municipal electric utility as defined in 
§ 25-20-402; or 

(B) Is an owner of an electric project as defined in § 25-20-402. 
(b)(1) After conducting a hearing to assess the merits of an applica- 

tion for a certificate of public convenience and necessity under this 
subchapter, the Arkansas Public Service Commission may grant or 
deny all or part of the application upon any terms or conditions the 
commission finds appropriate to serve the purposes of this subchapter. 

(2) The right to a hearing under this section may be waived by the 
applicant. 

(c)(1) Except as provided under subdivision (c)(2) of this section, the 
commission shall not issue a certificate of public convenience and 
necessity to any person or corporation that: 

(A) Is not a public utility; 

(B) Primarily transmits electricity; and 

(C) Has not been directed or designated to construct an electric 
transmission facility from a regional transmission organization. 

(2) After the commission conducts a hearing under subdivision (b)(1) 
of this section for a person or corporation that primarily transmits 
electricity and has not been directed to construct an electric transmis- 
sion facility from a regional transmission organization, the commission 
may grant or deny all or part of the application upon any terms or 
conditions the commission finds appropriate for the purposes of this 
subchapter subject to the following considerations: 

(A) The commission shall only authorize the person or corporation 
to contract with a municipality or a consolidated utility district that 
is not located within the service territory of another public utility; 

(B) The commission shall not authorize the person or corporation 
to serve any customers outside of the boundaries of a municipality or 
consolidated utility district; 

(C) The commission shall not authorize the person or corporation 
to serve any customers that are otherwise served by, or located 
within, the service territory of another public utility; and 

(D) The commission shall not grant a certificate of public conve- 
nience and necessity under this subchapter to a person or corporation 
if doing so would result in an unreasonable impact on any other 
public utility or on the customers of any other electric utility in this 
state that is inconsistent with the public interest as determined by 
the commission. 


History. Acts 1935, No. 324, § 438; redesignated former (a)(1) and (a)(2) as 
Pope’s Dig., § 2106; A.S.A. 1947, § 73-  (b)(1) and (b)(2) respectively; added (a); 
242; Acts 1991, No. 812, § 1; 2015, No. substituted “subchapter” for “subtitle” in 
842, § 1; 2019, No. 543, § 1. (b)(1); substituted “Except as provided un- 

Amendments. The 2019 amendment der subdivision (c)(2) of this section, the 
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commission” for “The commission” in 
(c)(1); rewrote. (b) as (c)(1); and added 
(c)(2). 


SUBCHAPTER 3 — MERGER oR ACQUISITION OF CONTROL OF DoMESTIC 
Pusuic UTILITIES 


SECTION. SECTION. 
23-3-303. Applicability. 23-3-316. Injunctions — Criminal pro- 
23-3-304. Penalties. ceedings. 


23-3-305. Powers of commission. 

23-3-307. Statement filed with commis- 
sion — Contents — 
Amendments. 


23-3-303. Applicability. 


(a) If a domestic public utility seeks to acquire control of another 
domestic public utility which is subject to the Arkansas Public Service 
Commission’s jurisdiction in a transaction described in § 23-3-306 for 
which the filing of a statement would be required, then an application 
for approval containing any information which the commission may 
prescribe by rule adopted pursuant to this subchapter shall be filed 
with and heard by the commission after such notice as the commission 
may prescribe, and the transaction shall be approved or disapproved 
based upon the factors enumerated in § 23-3-310, subject to judicial 
review as provided in § 23-3-313, but the other provisions of this 
subchapter shall not apply to the transaction. 

(b) Provisions of this subchapter shall not apply when voting secu- 
rities are issued, exchanged, or sold by a domestic public utility upon 
terms and conditions approved by its board of directors. 


History. Acts 1985, No. 348, § 7;A.S.A. Amendments. The 2019 amendment 
1947, § 73-142.7; Acts 2019, No. 315, deleted “or regulation” following “rule” in 
§ 2381. (a). 


23-3-304. Penalties. 


(a) Any person who knowingly does or causes to be done any act, 
matter, or thing prohibited or declared to be unlawful by this subchap- 
ter, or who knowingly omits or fails to do any act, matter, or thing 
required by this subchapter, or knowingly causes such an omission or 
failure, shall be punished upon conviction thereof by a fine of not more 
than five thousand dollars ($5,000) or by imprisonment for not more 
than two (2) years, or both. In addition, the violation shall be punish- 
able upon conviction by a fine not exceeding five hundred dollars ($500) 
for each day during which the offense occurs. 

(b) Any person who knowingly violates any rule, restriction, condi- 
tion, or order made or imposed by the Arkansas Public Service Com- 
mission under authority of this subchapter shall be guilty of a violation 
and, in addition to any other penalties provided by law, shall be 
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punished upon conviction by a fine not exceeding five hundred dollars 
($500) for each day during which such an offense occurs. 

(c) In addition, should any person consummate, by whatever means, 
the acquisition of any of the voting securities of a domestic public utility 
in violation of this subchapter, the commission upon finding that one (1) 
or more of the conditions set forth in § 23-3-310 exist or will exist by 
virtue of the acquisition, may order the immediate divestiture of so 
much of the voting securities held by that person as, in the commis- 
sion’s opinion, is necessary to remove the domestic public utility from 
the control of that person. 


History. Acts 1985, No. 348, § 11; Amendments. The 2019 amendment 
A.S.A. 1947, § 73-142.11; Acts 2005, No. deleted “regulation” following “rule” in (b). 
1994, § 454; 2019, No. 315, § 2382. | 


23-3-305. Powers of commission. 


The Arkansas Public Service Commission shall have power to per- 
form any and all acts, and to prescribe, issue, make, amend, and rescind 
any orders or rules which it may find necessary or appropriate to carry 
out the provisions of this subchapter. 


History. Acts 1985, No. 348, § 9;A.S.A. Amendments. The 2019 amendment 
1947, § 73-142.9; Acts 2019, No. 315, substituted “orders or rules” for “orders, 
§ 2383. rules, and regulations”. 


23-3-307. Statement filed with commission — Contents — 
Amendments. 


(a) The statement to be filed with the Arkansas Public Service 
Commission as required by § 23-3-306 shall be made under oath or 
affirmation and shall contain the following information: 

(1) The name and address of each acquiring party and all affiliates - 
thereof, and: 

(A) If the acquiring party is an individual, his or her prindipal 
occupation and all offices and positions held during the past five (5) 
years, and any conviction of crimes other than minor traffic violations 
during the past ten (10) years; or 

(B) If the acquiring party is not an individual, a report of the 
nature of its business and its affiliates’ operations during the past five 
(5) years or for such lesser period as the acquiring party and any 
predecessors thereof shall have been in existence, an informative — 
description of the business intended to be done by the acquiring party 
and its subsidiaries, and a list of all individuals who are or who have 
been selected to become directors or officers of the acquiring party or 
who perform or will perform functions appropriate or similar to those 
positions. The list shall include for each individual the information 
required by subdivision (a)(1)(A) of this section; 

(2) The source, nature, and amount of the consideration used or to be 
used in effecting the merger or other acquisition of control, a detailed 
description of any transaction wherein funds were or are to be obtained 
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for that purpose, and the identity of persons furnishing the consider- 
ation. However, where a source of the consideration is a loan made in 
the lender’s ordinary course of business, the identity of the lender shall 
remain confidential if the person filing the statement so requests; 

(3) Audited financial information in a form acceptable to the com- 
mission as to the financial condition of each acquiring party for the 
preceding three (3) fiscal years, or for such lesser period as the 
acquiring party and any predecessors thereof shall have been in 
existence, and similar information as of a date not earlier than one 
hundred thirty-five (135) days prior to the filing of the statement; 

(4)(A) Any plans or proposals which an acquiring party may have to 

liquidate the public utility, to sell its assets, or a substantial part 

thereof, to merge or consolidate it with any person, or to make any 
other material change in its investment policy, business or corporate 
structure, or management. 

(B) If any change is contemplated in the investment policy, busi- 
ness, or corporate structure, the contemplated changes and the 
rationale for them shall’be explained in detail. 

(C) If any changes in the management of the domestic public 
utility or person controlling the domestic public utility are contem- 
plated, the acquiring party shall provide a resume of the qualifica- 
tions and the names and addresses of the individuals who have been 
selected or are being considered to replace the then-current manage- 
ment personnel of the domestic public utility or the person controlling 
the domestic public utility; 

(5) The number of shares of any voting securities which each 
acquiring party proposes to acquire, and the terms of the offer, request, 
invitation, agreement, or acquisition referred to in § 23-3-306; 

(6) The amount of each class of any voting security which is benefi- 
cially owned or concerning which there is a right to acquire beneficial 
ownership by each acquiring party; 

(7) A full description of any contracts, arrangements, or understand- 
ings with respect to any voting securities in which any acquiring party 
is involved including, but not limited to, transfer of any securities, joint 
ventures, loan or option arrangements, puts or calls, guarantees of 
loans, guarantees against loss or guarantees of profits, division of losses 
or profits, or the giving or withholding of proxies. The description shall 
identify the persons with whom the contracts, arrangements, or under- 
standings have been entered into; | 

(8) Adescription of the purchase of any voting securities during the 
twelve (12) calendar months preceding the filing of the statement by 
any acquiring party, including the dates of purchase, names of the 
purchasers, and consideration paid or agreed to be paid for the voting 
securities; 

(9) Copies of all tender offers for, requests for, advertisements for, 
invitations for tenders of, exchange offers:for, and agreements to 
acquire or exchange any voting securities and, if distributed, of addi- 
tional soliciting material relating thereto; and 
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(10) Any additional information which the commission may by rule 
prescribe as necessary or appropriate for the protection of ratepayers of 
the domestic public utility or in the public interest. 

(b)(1) If a person required to file the statement referred to in 
§ 23-3-306 is a partnership, limited partnership, syndicate, or other 
group, the commission may require that the information called for in 
subdivisions (a)(1)-(10) of this section shall be given with respect to 
each partner of the partnership or limited partnership, each member of 
the syndicate or group, and each person who controls a partner or 
member. 

(2) If any partner, member, person, or acquiring party is a corpora- 
tion, or if a person required to file the statement referred to in 
§ 23-3-306 is a corporation, the commission may require that the 
information called for by subdivisions (a)(1)-(10) of this section be given 
with respect to the corporation, each officer and director of the corpo- 
ration, and each person who is directly or indirectly the beneficial 
owner of more than ten percent (10%) of the outstanding voting 
securities of the corporation and each affiliate of such a corporation. 

(c) If any material change occurs in the facts set forth in the 
statement filed with the commission and sent to the domestic public 
utility pursuant to this subchapter, an amendment setting forth the 
change, together with copies of all documents and other material 
relevant to the change, shall be filed with the commission and sent by 
the person filing the statement to the domestic public utility within two 
(2) business days after the person learns of the change. 


History. Acts 1985, No. 343, § 3;A.S.A. Amendments. The 2019 amendment 
1947, § 73-142.38; Acts 2019, No. 315, deleted “or regulation” following “rule” in 
§ 2384. (a)(10). 


23-3-316. Injunctions — Criminal proceedings. 


(a) Whenever it shall appear to the Arkansas Public Service Com- 
mission, the Attorney General, or a domestic public utility which 
reasonably believes itself to be the object of a tender offer or attempt to 
obtain control as described in § 23-3-306, that any person is engaged or 
about to engage in any acts or practices which constitute or will 
constitute a violation of the provisions of this subchapter, or of any rule 
or order thereunder, the commission, the Attorney General, or the 
domestic public utility may bring an action in Pulaski County Circuit 
Court to enjoin those acts or practices and to enforce compliance with 
this subchapter or any rule or order thereunder. Upon a proper showing 
being made, a temporary restraining order, preliminary injunction, or 
permanent injunction enjoining any such person and all others acting 
on behalf of or at the discretion of that person shall be granted without 
bond. 

(b) The commission, the Attorney General, and the domestic public 
utility shall transmit any evidence which may be available concerning 
those acts or practices or concerning apparent violations of this sub- 
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chapter to the prosecuting attorney for Pulaski County who, in his or 
her discretion, may institute appropriate criminal proceedings. 


History. Acts 1985, No. 343, § 10; 
A.S.A. 1947, § 73-142.10; Acts 2019, No. 
31 b..S. eooD. 


Amendments. The 2019 amendment 
deleted “regulation” following “rule” twice 
in the first sentence of (a). 


SUBCHAPTER 4 — ENERGY CONSERVATION ENDORSEMENT Act OF 1977 


SECTION. 
23-3-405. Authority of commission — 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


Rates and charges — Ex- 
emptions. 


classification of cabinet-level department 


secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should _ be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


23-3-405. Authority of commission — Rates and charges — Ex- 
emptions. 


(a)(1)(A) Except as otherwise stated in this section, the Arkansas 

Public Service Commission is authorized to propose, develop, solicit, 

approve, require, implement, and monitor measures by utility com- 

panies which cause the companies to incur costs of service and 
investments which conserve, as well as distribute, electrical energy 
and existing supplies of natural gas, oil, and other fuels. 

(B) The commission is authorized to order, require, promote, or 
engage in energy conservation programs and measures for the benefit 
of utility customers who are sixty-five (65) years of age or older or who 
meet the income eligibility qualifications for the Low Income Home 
Energy Assistance Program administered by the Arkansas Energy 
Office of the Division of Environmental Quality. 

(2) After proper notice and hearings, the energy conservation pro- 
grams and measures may be approved and ordered into effect by the 
commission if the commission determines that the energy conservation 
programs and measures will be beneficial to the ratepayers of the public 
utilities and to the public utilities themselves. 

(3)(A) In such instances, the commission shall declare that the cost of 

the energy conservation programs and measures is a proper cost of 

providing utility service. 
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(B) At the time the energy conservation programs and measures 
are approved and ordered into effect, the commission shall also order 
that the affected public utility company be allowed to increase its 
rates or charges as necessary to recover from consumers who have 
not opted out of utility-sponsored energy conservation programs and 
measures under subdivision (c)(1) of this section any costs incurred 
by the public utility company as a result of its engaging in the energy 
conservation programs and measures. : 

(b) Nothing in this subchapter shall be construed as limiting or 
cutting down the authority of the commission to order, require, pro- 
mote, or engage in other energy conservation programs and measures. 

(c)(1)(A) Anonresidential business consumer that is classified within 

sectors 31 through 33 of the North American Industry Classification 

System, as it existed on January 1, 2013, or a nonresidential business 

consumer that is a state-supported institution of higher education 

may provide notice by mail or email to the commission on or before 

September 15 of any year of the nonresidential business consumer’s 

decision to opt out of utility-sponsored energy conservation programs 

and measures and direct the nonresidential business consumer’s own 
energy conservation programs and measures if the nonresidential 
business consumer: 

(i) Satisfies one (1) of the following criteria: 

(a) Has a peak electrical demand of at least one megawatt (1 MW) 
or an annual natural gas usage of seventy thousand million British 
thermal units (70,000 MMBtu) at a single facility; or 

(b) Has multiple facilities with identical ownership in a single 
public utility’s service territory with: 

(1) A peak electrical demand that exceeds two hundred kilowatts 
(200 kW) at each location and an aggregated peak electrical demand 
of at least one megawatt (1 MW) for all of the locations; or 

(2) An annual natural gas usage that exceeds fourteen thousand 
million British thermal units (14,000 MMBtu) at each location and 
an aggregated annual natural gas usage of seventy thousand million 
British thermal units (70,000 MMBtwu) for all of the locations; and 
- (ii) In the five (5) years preceding the notice: 

(a) Has not accepted: 

(1) The installation of any energy conservation programs and 
measures by the applicable public utility; or 

(2) Financing or direct monetary compensation in the form of a 
rebate or incentive to enable the installation of any energy conserva- 
tion programs and measures by the applicable public utility; or 

(b) Has accepted but returned to an applicable public utility 
through a separate payment to the public utility or through payment 
of rates approved under subdivision (a)(3) of this section any amount. 
received from an applicable public utility calculated from the date of 
the installation of the last energy conservation program or measure, 
including any interest and directly attributable rate effects, for: 

(1) The installation of any energy conservation programs and 
measures by the applicable public utility; or 
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(2) Financing or direct monetary compensation in the form of a 
rebate or incentive to enable the installation of any energy conserva- 
tion programs and measures by the applicable public utility. 

(B) After proper notice and hearings, the commission may de- 
crease the peak demand requirements under subdivision (c)(1)(A) of 
this section, but the commission shall not increase the peak demand 
requirements under subdivision (c)(1)(A) of this section. 

(2) The notice of exemption required under subdivision (c)(1) of this 
section shall include a sworn affidavit from an authorized employee of 
the nonresidential business consumer that states either: 

(A) That: , 

(i) The nonresidential business consumer meets the criteria stated 
in subdivision (c)(1)(A) of this section; 

(ii) The nonresidential business consumer has implemented or will 
implement energy conservation programs and measures or has made 
or will make an investment designated to provide energy savings for 
the nonresidential business consumer; and 

(ii) The energy conservation programs and measures imple- 
mented or to be implemented or the investment made or to be made 
has provided or is expected to provide energy savings for the 
nonresidential business consumer in an amount that is at least equal 
to the energy efficiency goals or standards established by the com- 
mission at the time the notice is issued under this subsection; or 

(B) That: 

(i) The’nonresidential business consumer meets the criteria stated 
in subdivision (c)(1)(A) of this section; 

(ii) The nonresidential business consumer has exhausted its op- 
portunity to economically conduct further meaningful and cost- 
effective energy conservation programs and measures; and 

(iii). The nonresidential business consumer is unable to realize 
adequate benefits by participating in the utility-sponsored energy 
conservation programs and measures for the reasons stated therein. 
(d)(1) Upon receipt of a notice of exemption that meets the require- 

ments. of subsection (c) of this’ section, the commission shall issue an 
order of compliance stating that the nonresidential business consumer 
has met the requirements of this section and that the rights and 
limitations of subdivision (d)(2) of this section apply. 

(2) Beginning January 1 next following the commission’s order of 
compliance under subdivision (d)(1) of this section: 

(A) The nonresidential customer is not required to participate in 
any utility-sponsored energy conservation programs and measures 
required by the commission under this section for the applicable 
public utility; 

(B) The public utility company shall not bill a nonresidential 
business consumer who has been granted an exemption under this 
subsection for the rates and charges approved by the commission 
under subdivision (a)(3) of this section; and 
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(C) The nonresidential customer is not eligible to participate in 
any energy conservation programs and measures offered by the 
public utility company under this section. 

(3) An exemption and order of compliance issued under this subsec- 
tion is permanent until it is withdrawn by the nonresidential business 


consumer under this section. 


(e)(1) A nonresidential business consumer seeking to withdraw an 
exemption granted under this section shall notify the commission by 


September 15 of any year. 


(2) Upon notification of the withdrawal of an exemption under this 
subsection, the commission shall notify the public utility company of 


the withdrawal of the exemption. 


(3) Beginning with the January billing cycle in the year next follow- 
ing notice of the withdrawal of an exemption under this subsection: 
(A) The public utility company shall begin billing the nonresiden- 
tial business consumer for the rates and charges that apply at the 
time the exemption is withdrawn; and 
(B) The nonresidential business consumer shall be eligible to 
participate in any energy conservation programs and measures 
offered by the public utility company under this section. 
(f) The commission shall revise its rules and promulgate new rules 
only to the extent required to allow the commission to incorporate and 
comply with subsections (c)-(e) of this section. 


History. Acts 1977, No. 748, §§ 3, 5; 
A.S.A. 1947, §§ 73-2508, 73-2505; Acts 
2013, No. 258, § 1; 2015, No. 78, § 1; 
2017, No. 309, §§ 1, 2; 2017, No. 1102, 
§§ 2, 3; 2019, No. 910, § 3240. 

A.C.R.C. Notes. The amendment of 
subdivision (c)(1)(A)Gi)(6) of this section 
by Acts 2017, No. 309, § 2 and No. 1102, 
§ 3 could not be reconciled. Pursuant to 
§ 1-2-207(b), § 23-3-405(c)(1)(A)Gi)(b) is 
set out as amended by Acts 2017, No. 
1102. As amended by Acts 2017, No. 309, 
§ 23-3-405(c)(1)(A)Gi)(6) read: “(6) Has ac- 
cepted but returned to an applicable pub- 
lic utility through a separate payment to 
the public utility or through payment of 
the applicable utility rates any amount 
received from an applicable public utility 
calculated from the date of the installa- 
tion of the last energy conservation pro- 
gram or measure, including any interest 
and directly attributable rate effects, for: 

“(1) The installation of any energy con- 
servation programs and measures by the 
applicable public utility; or 

“(2) Financing or direct monetary com- 
pensation in the form of a rebate or incen- 
tive to enable the installation of any en- 
ergy conservation programs and 
measures by the applicable public utility.” 


Amendments. The 2017 amendment 
by No. 309, in the introductory language 
of (c)(1)(A), inserted “or a nonresidential 
business consumer that is a state-sup- 
ported institution of higher education” 
and substituted “email” for “electronic 
mail”; and in the introductory language of 
(c)(1)(A)Gi)(6), inserted “to an applicable 
public utility through a separate payment 
to the public utility or through payment of 
the applicable utility rates” and “received 
from an applicable public utility calcu- 
lated from the date of the installation of 
the last energy conservation program or 
measure’, and deleted “from an applicable 
public utility” following “effects”. 

The 2017 amendment by No. 1102 re- 
designated former (a)(1) as (a)(1)(A); 
added (a)(1)(B); in (a)(2), inserted “energy 
conservation” following “hearings, the”; 
redesignated (3) as (3)(A) and (3)(B); sub- 
stituted “the energy conservations pro- 
grams and” for “such conservation” in 
present (3)(A); in (3)(B), substituted “At 
the time the energy conservation pro- 
grams and” for “At the time any such 
programs or” and inserted “from consum- 
ers who have not opted out of utility- 
sponsored energy conservation programs 


33 


and measures under subdivision (c)(1) of 
this section”; in (c)(1)(A)(@i)(b), inserted “to 
an applicable public utility through a 
separate payment to the public utility or 
through payment of rates approved under 
subdivision (a)(3) of this section" and “re- 
ceived from an applicable public utility 
calculated from the date of the installa- 
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tion of the last energy conservation pro- 
gram or measure’, and deleted “from an 
applicable public utility” following “ef- 
fects”; and made stylistic changes. 

The 2019 amendment substituted “Ar- 
kansas Energy Office” for “Department of 
Human Services” in (a)(1)(B). 


SUBCHAPTER 6 — Gas UTILITIES — EXTENSION PROJECTS 


SECTION. 

23-3-601. Purpose — Petition for certifi- 
cate. 

Definitions. 

Grant of certificate generally. 


Rates and tariffs. 


23-3-602. 
23-3-603. 
23-3-604. 


SECTION. 

23-3-605. Conditions, limitations on 
grant of certificates. 

23-3-606. Petitions not considered rate 
applications. 

23-3-607. Denial of certificate. 


23-3-601. Purpose — Petition for certificate. 


(a) The General Assembly finds that the proportion of the state’s 
population that is without access to service by a gas utility exceeds the 
proportion of the population that is without access to telephone or 
electric utility service. Therefore, the General Assembly declares it to be 
the intent and purpose of this subchapter to increase only the avail- 
ability of natural gas through the procedures provided in this subchap- 
ter and not to make the procedures available to electric or telephone 
utilities. 

(b) Agas utility may at any time petition the Arkansas Public Service 
Commission for a certificate of extension project. By its petition, the gas 
utility requests commission authorization to commence an extension 
project, to expend funds on the extension project, and to concurrently 
seek commission approval of changes in rates and surcharges sufficient 
to recover, at the time the plant goes into service, the excess expendi- 
tures arising out of the extension projects that have been granted 
certificates. A petition for a certificate shall provide information about 
the proposed extension project, including without limitation the follow- 
ing: 

(1) An estimate of the cost of the extension project broken down into 
at least labor, materials, and overhead; 

(2) A schedule of estimated completion dates; 

(3) A brief description of the physical nature of the facilities, includ- 
ing pipe diameter and length of the extension in feet or miles; 

(4) Estimated sales volumes, estimated number and types of custom- 
ers, growth rates, and expected revenues; 

(5) Acalculation showing the amount of excess expenditures the gas 
utility expects to incur; 

(6) A detailed description of the economic benefit to the gas utility 
and the gas utility’s existing ratepayers; and 

(7) An estimate of: 

(A) The surcharge for each class of customer consistent with the 
most recent determination by the commission in its order addressing 
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the gas utility's most recent application for a general change or 
modification in its rates and charges; or 

(B) The increase in rates for each class of customer if the invest- 
ment is to be recovered by the gas utility under a formula rate review 
mechanism pursuant to the Formula Rate Review Act, § 23-4-1201 et 
seq. 


History. Acts 1987, No. 150, § 2; 2017, rence of “extension” and substituted “ex- 


No. 280, § 1. 

Amendments. The 2017 amendment 
deleted “natural” preceding “gas utility” in 
the first sentence of (a); in the second 


tension projects that have been granted 
certificates” for “certificated extension 
projects”; added (b)(6) and (b)(7); and 
made stylistic changes. 


sentence of (b), inserted the second occur- 


23-3-602. Definitions. 


As used in this subchapter: 

(1) “Certificate of extension project” or “certificate” means the Arkan- 
sas Public Service Commission order authorizing a gas utility seeking 
the order to undertake an extension project. The certificate shall be 
issued contemporaneously with the commission order approving the 
imposition of rates and surcharges sufficient to recover the excess 
expenditures arising out of those extension projects that have been 
granted certificates and completed pursuant to this subchapter; 

(2) “Commission” means the Arkansas Public Service Commission;, 

(3) “Excess expenditures” means the difference between: 

(A) Expenditures made by a gas utility for extensions of service to 
areas not served by a gas utility; 

(B) The sum of the investment allowable under a gas utility’s 
extension policy, plus amounts, if any initially available from other 
applicable sources, which include without limitation funds from: 

(i) The Arkansas Economic Development Council or its successor; 

(ii) Industrial development bonds, municipal bonds, city bonds, or 
improvement district bonds; 

(iii) Special funds which may be created by particular commission 
orders for individual gas utilities in rate cases or other proceedings; 
and 

(iv) Customer-provided. contributions in aid of construction; 

(4) “Extension project” means any extension proposed by a gas utility 
that is intended to serve areas of Arkansas not served by any gas utility 
or within the range of the extension policy of any gas utility, which will 
result in excess expenditures if constructed, and for which the. gas 
utility seeks authorization from the commission to begin, together with 
the authorization to change its rates and surcharges to recover the 
excess expenditures as provided in this subchapter; 

(5) “Gas utility” means any natural gas public utility jurisdictional to 
the commission; and 

(6)(A) “Surcharge” means a charge that the commission may autho- 

rize a gas utility to impose on its customers to recover, at the time the 
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gas utility plant goes into service, the excess expenditures arising out 
of the extension projects that have been granted certificates. 

(B) The amount of the surcharge to be added to the gas utility’s 
rate under subdivision (6)(A) of this section shall be calculated under 
traditional cost-of-service principles so as to produce the annual 
revenues equal to the additional annualized revenue requirement to 
which the gas utility would be entitled had the excess expenditures 
been included in the gas utility’s most recent rate determination by 


the commission. 


History. Acts 1987, No. 150, § 1; 1997, 
No. 540, § 45; 2017, No. 280, § 1. 

Amendments. The 2017 amendment 
deleted “unless the context otherwise re- 
quires” from the end of the introductory 
language; substituted “granted certifi- 


cates” for “certificated” in (1); deleted (3) 
and redesignated the remaining subdivi- 
sions accordingly; substituted “commis- 
sion” for “Arkansas Public Service Com- 
mission” in (5); rewrote (6); and made a 
stylistic change. 


23-3-603. Grant of certificate generally. 


(a) The Arkansas Public Service Commission shall grant a certificate 
if it finds that the proposed extension project is of economic benefit to 
the gas utility and its existing ratepayers and is in the public interest. 

(b) Once the certificate has been granted by the commission, includ- 
ing the approval of the amount and allocation of rates and surcharges, 
the gas utility may begin construction and may expend funds on the 


extension project that has been granted a certificate. 


History. Acts 1987, No. 150, § 3; 2017, 
No. 280, § 1. 

Amendments. The 2017 amendment 
added the (a) and (b) designations; in (a), 
inserted “its existing ratepayers and” and 


deleted the second sentence; and, in (b), 
inserted “by the commission” and substi- 
tuted “extension project that has been 
granted a certificate” for “certificated ex- 
tension project”. 


23-3-604. Rates and tariffs. 


(a)(1) Once an extension project that has been granted a certificate is 
placed into service and is used and useful, the gas utility may collect the 
excess expenditures through a rate or surcharge approved by the 
Arkansas Public Service Commission. The tariff and rate filing made at 
the time of the certificate application shall include estimated excess 
expenditures upon which the commission may grant the certificate. 

(2) The commission may subsequently modify the previously ap- 
proved rates in any reasonable manner if the actual total costs and 
excess expenditures differ significantly from the estimated total costs 
and excess expenditures. 

(3) If the actual total costs and excess expenditures significantly 
exceed the estimated costs and excess expenditures and the difference 
is caused by imprudence or other unsatisfactory causes, the commission 
may disallow recovery of a portion of the actual excess expenditures in 
the approved rates. 
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(b) The rate or surcharge implemented under this section remains 
effective until the implementation of new rate schedules in connection 
with the next general rate filing of the gas utility wherein such 
extension project investments can be included in the gas utility’s base 
rate schedules. | 

(c) The rate or surcharge for each class of customer shall be deter- 
mined consistent. with the most recent determination by the commis- 
sion in its order addressing the gas utility’s most recent application for 
a general change or modification in its rates and charges. 


History. Acts 1987, No. 150, § 4; 2017, “and tariffs” following “rates” in (a)(2); 
No. 280, § 1. substituted “If the” for “In the event that” 

Amendments. The 2017 amendment in (a)(3); rewrote (b) and (c); and deleted 
rewrote the first sentence of (a)(1); deleted former (d). 


23-3-605. Conditions, limitations on grant of certificates. 


Certificates shall be granted under this subchapter under the follow- 
ing provisions and conditions: 

(1)(A), Only proposed extension projects are eligible for recovery of 

the cost of excess expenditures under this subchapter. 

(B) Proposed extension projects are those for which neither actual 
construction activity has begun nor expenditures made, other than 
for planning the extension project, at the time the petition for the 
certificate is initially filed with the Arkansas Public Service Commis- 
sion; 

(2) Certificates shall be granted under this subchapter only for 
proposed extension projects that will serve areas not served by any gas 
utility at the time of the filing of the petition for the certificate; 

(3) Certificates shall be granted under this subchapter only if the 
Arkansas Public Service Commission determines the extension project 
is of economic benefit to the gas utility and its existing ratepayers and 
is in the public interest; 

(4) Certificates shall not be granted under this subchapter to recover 
excess expenditures incurred in replacing existing pipelines, equip- 
ment, or plants, unless the replacement is necessary for adequate gas 
supply for the proposed extension project; 

(5) When the Arkansas Public Service Commission has granted more 
than one (1) certificate to a gas utility, the Arkansas Public Service 
Commission may determine prospectively the sequence in which the 
gas utility shall commence work on pending extension projects based on 
whatever reasonable criteria the Arkansas Public Service Commission 
develops. However, once construction has begun on any given extension 
project, the Arkansas Public Service Commission determination shall 
not serve to postpone or defer construction; 

(6)(A) There is a limitation on the total annual dollar recovery of 

excess expenditures to be recovered under § 23-3-604 through rates 

or surcharges. The limitation is a dollar amount that equals five- 
tenths of one percent (0.5%) of the gas utility’s gross plant at original 
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cost used in determining the gas utility’s most recent application for 
a general change in rates and charges. 

(B) As used in this subdivision (6), “gross plant” does not include 
construction work in progress or portions of extension projects that 
have been granted certificates and are currently included in the gas 
utility's base rates; and 
(7) With respect to any extension project funded under this subchap- 

ter to provide service to a project developer that also receives funds or 
incentives provided by the Arkansas Economic Development Commis- 
sion, any agreement between a project developer and the Arkansas 
Economic Development Commission shall include a provision that any 
funds provided by a surcharge to recover the cost of an extension project 
under this subchapter shall be recovered from any project developer 
that failed to take natural gas service from such an extension project 
and refunded to ratepayers as directed by the Arkansas Public Service 
Commission. 


History. Acts 1987, No. 150, § 5; 2017, (4)-(6); in (4), substituted “excess expendi- 
No. 280, § 1. tures” for “costs” and added “unless the 
Amendments. The 2017 amendment replacement is necessary for adequate gas 
redesignated (1) as (1)(A) and (B); inserted supply for the proposed extension project”; 
“extension” preceding “project” in (1)(B); | inserted “extension” twice in (5); rewrote 
inserted (3); redesignated former (3)-(5) as. (6); added (7); and made stylistic changes. 


23-3-606. Petitions not considered rate applications. 


Petitions for a certificate under this subchapter are not general rate 
applications. 


History. Acts 1987, No. 150, § 6; 2017, Amendments. The 2017 amendment 
No. 280, § 1. substituted “under” for “pursuant to”. 


23-3-607. Denial of certificate. 


Denial of a certificate under this subchapter does not preclude 
recovery of the cost of excess expenditures under rates or surcharges, or 
both, approved pursuant to a gas utility’s general rate case or other 
proceeding in which the Arkansas Public Service Commission finds 
recovery of the cost of excess expenditures through rates or surcharges 
appropriate. 


History. Acts 1987, No. 150, § 7; 2017, Amendments. The 2017 amendment 
No. 280, § 1. substituted “does not” for “shall not”. 


CHAPTER 4 
REGULATION OF RATES AND CHARGES GENERALLY 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. Uriiries GENERALLY. 
4. Uriniries — Rate CHANGES AND SURCHARGES GENERALLY. 
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SUBCHAPTER. 

5. Utitittes — SPECIAL SURCHARGES. . 

6. RatLRoaps AND OTHER CARRIERS GENERALLY. 

7. RAILROADS AND Express COMPANIES — ESTABLISHING RATES. 

8. RAILROADS AND TRANSPORTATION COMPANIES — PASSES AND FREE TRANSPORTATION. 
9. Rurau Evectric DistTrRiBuTiON COOPERATIVES. 

0. Pott ATTACHMENTS. 

2.-Formuta Rate Review Act. - 


he et 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. SECTION. , 

23-4-101. Authority of commission or de- 23-4-106. Rate schedules — Public in- 
partment to establish spection. 
rates — Exceptions. 23-4-110. Changes in rates under Acts 

23-4-103. Rates and rules to be reason- 1919, No. 571, and Acts 
able. 1921, No. 124. 


23-4-101. Authority of commission or department to establish 
rates — Exceptions. 


(a) With respect to the particular public utilities and matters over 
which each agency has jurisdiction, the Arkansas Public Service Com- 
mission or the Arkansas Department of Transportation shall have the 
power, after reasonable notice and after full and complete hearing, to 
enforce, originate, establish, modify, change, adjust, and promulgate 
tariffs, rates, joint rates, tolls, and schedules for all public service 
corporations, companies, and utilities and all rules with reference 
thereto and orders directing the performance of any duties devolving on 
the company, utility, common carrier, or public service corporation 
under the terms of this act. 

(b) Whenever the commission or the department having jurisdiction, 
after notice and hearing, finds any existing rates, tolls, tariffs, joint 
rates, or schedules unjust, unreasonable, insufficient, unjustly discrimi- 
natory, or otherwise in violation of any of the provisions of the law, the 
commission or the department shall, by an order, fix reasonable rates, 
joint rates, tariffs, tolls, charges, or schedules to be followed in the 
future in lieu of those found to be unjust, unreasonable, insufficient, 
unjustly discriminatory, inadequate, or otherwise in violation of any of 
the provisions of this law. 

(c)(1) Nothing in this act shall authorize either the commission or the 
department to make any rule or order whatever to be effective within 
the limits of any municipality of this state with reference to any tariff, 
rate, toll, schedule, duty, or action of any public service corporation, 
company, or public utility operating within the municipality as a street 
railroad; telephone company; gas company; pipeline company for trans- 
portation of oil, gas, or water; electrical company, for the generation or 
distribution, sale, or supply of electricity for heat, light, or power; water 
company; or hydroelectric company. 

(2) It is the intention of this act, more particularly expressed in other 
provisions of this act, to confer upon the municipal councils and city 
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commissions of this state jurisdiction as to these matters, so far as they 
are effective within the limits of any municipality of this state. 


History. Acts 1919, No. 571, § 8; C. & 
M. Dig., § 1619; Acts 1921, No. 124, § 6; 
Pope’s Dig., § 2005; A.S.A. 1947, § 73- 
119; Acts 2017, No. 707, § 109; 2019, No. 
315, §§ 2386, 2387. 

Amendments. The 2017 amendment 


tion” for “State Highway and Transporta- 
tion Department” in (a). 

The 2019 amendment deleted “and 
regulations” following “rules” in (a); and 
deleted “regulation” following “rule” in 


(c)(1). 


substituted “Department of Transporta- 


23-4-103. Rates and rules to be reasonable. 


All rates made, demanded, or received by any public utility, for any 
product or commodity furnished, or to be furnished, or any service 
rendered or to be rendered, and all rules made by any public utility 
pertaining thereto shall be just and reasonable, and to the extent that 
the rates or rules may be unjust or unreasonable; are prohibited and 
declared unlawful. 


History. Acts 1935, No. 324, § 10; 
Pope’s Dig., § 2073; A.S.A. 1947, § 73- 
204; Acts 2019, No. 315, § 2388. 

Amendments. The 2019 amendment 
substituted “Rates and rules” for “Rates, 


rules, and regulations” in the section 
heading and made a similar change in the 
section; and deleted “and regulations” fol- 
lowing “rules”. 


23-4-106. Rate schedules — Public inspection. 


Every public utility shall keep copies of its rate schedules open to 
public inspection under such rules and at such places as the commission 
may prescribe. 


Amendments. The 2019 amendment 
deleted “and _ regulations” following 
“rules”. 


History. Acts 1935, No. 324, § 11; 
Pope’s Dig., § 2074; A.'S.A. 1947, § 73- 
205; Acts 2019, No. 315, § 2389. 


23-4-110. Changes in rates under Acts 1919, No. 571, and Acts 
1921, No. 124. | 


_ (a)(1) No person, firm, or corporation subject to the provisions of this 
act shall modify, change, cancel, or annul any rate, joint rates, fares, 
classifications, charges, or rentals except after thirty (30) days’ notice to 
the public and to the municipal council or city commission, as the case 
may be, depending on the utility affected and the action proposed. 

(2) The notice shall plainly state the changes proposed to be made in 
the schedule then in force and the time when the changed rates, fares, 
or charges shall go into effect. 

(b) The particular regulatory body having jurisdiction of the matter 
under this act may enter an order prohibiting such a person, firm, or 
corporation from putting the proposed new rates into effect pending 
hearing and final decision of the matter by the regulatory body. 

(c)(1) Whenever there is filed with the regulatory body any schedule 
proposing a change in any rates, charges, or rules, the regulatory body 
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shall have authority, either upon complaint or upon its own initiative, 
and upon reasonable notice, to enter upon a hearing concerning the 
propriety of the rate, charge, or rule. 

(2) Pending the hearing and the decision thereon, the regulatory 
body, upon filing of the schedule or after the schedule should be filed, 
and upon delivering to the carriers or public service corporations 
affected thereby a statement in writing of its reasons for such a 
suspension, may suspend the operation of the schedule and defer the 
use of the rate or charge. 

(3) After a full hearing, whether completed before or after the rate, 
charge, or rule goes into effect, the regulatory body may make such 
orders in reference to the rate, fare, charge, or rule as shall be deemed 
proper and just. 


History. Acts 1919, No. 571, § 7;C. & Amendments. The 2019 amendment 
M. Dig., § 1612; Acts 1921, No. 10, § 1; substituted “rules” for “regulations” in 
1921, No. 124, § 5; Pope’s Dig., §§ 1937, (c)(1) and made similar changes in (c)(8). 
2004; A.S.A. 1947, § 73-117; Acts 2019, 

No. 315, §§ 2390, 2391. 


SUBCHAPTER 2 — UTILITIES GENERALLY 


SECTION. 
23-4-209. Transition costs — Definition. 


23-4-209. Transition costs — Definition. 


(a)(1) As used in this section, “transition costs” means those costs, 
investments, or unfunded mandates, either recurring or nonrecurring, 
incurred by an electric utility after July 30, 1999, that are found to have 
been necessary to carry out the electric utility’s responsibilities associ- 
ated with efforts to implement retail open access or were mandated by 
statute or rule and are not otherwise recoverable. 

(2) In no event shall transition costs include retirement or severance 
programs, marketing or promotional activities, professional or advisory 
services, or legal costs associated with any competitive strategy. 

(3) In no event shall costs that are allowable in the utility’s regulated 
cost of service and rates be included as transition costs, and the electric 
utility shall be required to demonstrate that its requested transition 
cost recovery does not contain amounts that are otherwise reflected in 
current rate levels. 

(4) Additionally, no electric utility shall recover transition costs 
unless approved by the Arkansas Public Service Commission pursuant 
to this chapter. 

(b)(1) An electric utility shall be iP to recover transition costs 
incurred no later than January 1, 2002, as may be determined by the 
commission after notice and hearing. 

(2) The recovery shall be by a customer transition charge during a 
period of time ending thirty-six (36) months after February 21, 2003. 
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(3) The customer transition charges shall be subject to annual review 
by the commission. Costs included in the charges shall be prudent, 
reasonable, and directly caused by Acts 1999, No. 1556, and rules and 
orders adopted by the commission to implement that act. 

(c) An electric utility shall have a right to recover from its customers 
any nuclear decommissioning costs, as determined by the commission, 
associated with the utility’s generating assets. The commission shall 


retain jurisdiction sufficient to authorize the recovery of those costs. 


History. Acts 2003, No. 204, § 9; 2019, 
No. 315, § 2392. 
Amendments. The 2019 amendment 


substituted “rule” for “regulation” in 


(a)(1). 


SuBCHAPTER 4 — UTILITIES — Rate CHANGES AND SURCHARGES 
GENERALLY 


SECTION. 
23-4-422. Cost allocation — Definition. 


Effective Dates. Acts 2021, No. 404, 
§ 8: Mar. 22, 2021. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that investments by public utilities 
that provide utility service in Arkansas 
are required to provide reliable service at 
reasonable rates, but the costs that drive 
public utility rates are changing; that 
public utilities need to have procedures 
that permit the rates to change in re- 
sponse to those changing conditions that 
affect costs and address the allocation of 
costs and design of rates; and that this act 
is immediately necessary to maintain 
stable rates and to mitigate the magni- 
tude of future rate changes by public utili- 
ties by clarification of the regulatory 
framework to ease the investment proce- 
dure for public utilities. Therefore, an 
emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 

Acts 2021, No. 894, § 6, provided: “Ret- 
roactivity. This act applies to any formula 


rate review approved and in effect under 
the Formula Rate Review Act, § 23-4- 
1201 et seq., on or before March 15, 2021.” 

Acts 2021, No. 894, § 8: Apr. 25, 2021. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that investments 
by public utilities that provide utility ser- 
vice in Arkansas are required to provide 
reliable service at reasonable rates, but 
the costs that drive public utility rates are 
changing; that public utilities need to 
have procedures that permit the rates to 
change in response to those changing con- 
ditions that affect costs and address the 
allocation of costs and design of rates; and 
that this act is immediately necessary to 
maintain stable rates and to mitigate the 
magnitude of future rate changes by pub- 
lic utilities by clarification of the regula- 
tory framework to ease the investment 
procedure for public utilities. Therefore, 
an emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 


23-4-422 PUBLIC UTILITIES AND REGULATED INDUSTRIES 42 


23-4-422. Cost allocation — Definition. 


(a)(1) The Arkansas Public Service Commission shall establish and 
regulate the rates and charges of a public utility under this subchapter 
and shall allocate or assign costs among all classes of customers of the 
public utility. 

(2) In determining the rates for utility services and the cost alloca- 
tion among all of a public utility’s classes of customers, the commission 
shall: 

(A) Consider the costs and expenses incurred by the public utility 
in providing the utility services to customers in each class; 

(B) Consider the economic impact of the proposed rates and 
charges for utility services by giving equal consideration to each class 
of customers; and 

(C) Make findings that are based on substantial evidence. 

(b) Notwithstanding the commission’s authority to otherwise deter- 
mine and fix rates for all classes of customers, including allocating or 
assigning costs and designing rates, if the commission finds that it will 
be beneficial to economic development or the promotion of employment 
opportunities, and that it will result in just and reasonable rates for all 
classes of customers, the commission shall determine rates and charges 
for utility services that: 

(1) For the class of customers with the highest level of consumption 
per customer which has rates that include a demand component, and 
any successors to such class, as they existed on January 1, 2021, ensure 
that all costs and expenses related to demand and capacity are 
identified and allocated on a demand basis and recovered from custom- 
ers in those classes through a demand rate component and not through 
a volumetric rate component unless the commission determines that 
the rates should be adjusted under subsections (e) and (f) of this section; 

(2) For the retail jurisdiction rate classes, ensure that: 

(A) All electric utility production plant, production-related costs, 
nonfuel production-related costs, purchased capacity costs, and any 
energy costs incurred resulting from the electric utility’s environmen- 
tal compliance are classified as production demand costs; and 

(B)G) Production demand costs are allocated to each customer 
class pursuant to the average and excess method shown in Table 
4-10B on page 51 of the 1992 National Association of Regulatory 
Utility Commissioners Electric Utility Cost Allocation Manual, as it 
existed on January 1, 2021, using the average of the four (4) monthly 
coincident peaks for the months of June, July, August, and September 
for each class for the coincident peak referenced in Table 4-10B of the 
1992 National Association of Regulatory Utility Commissioners Elec- 
tric Utility Cost. Allocation Manual, as it existed on January 1, 2021, 
or any subsequent version of the National Association of Regulatory 
Utility Commissioners Electric Utility Cost Allocation Manual to the 
extent it produces an equivalent result. 

(ii) Subdivision (b)(2)(B)G) of this section does not prescribe an 
allocation for a wind production plant; and 
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(3)(A)G) For purposes of allocation of natural gas distribution plant 
costs, including costs in distribution mains and related distribution 
plant expenses, among the state’s retail jurisdiction rate classes, 
ensure that each natural gas public utility classifies all natural gas 
distribution plant costs as customer-related or capacity-related. 

(ii) For purposes of subdivision (b)(3)(A)(G) of this section, the 
natural gas distribution plant costs shall include: 

(a) Amounts charged to account numbers 374 through 387, as 
defined under the account numbering system in the Uniform System 
of Accounts prescribed for natural gas public utilities by the rules of 
the commission; and 

(b) Related depreciation, return on investment, property insur- 
ance and taxes, excluding state and federal income taxes, and fixed 
operation and maintenance expense charged to account numbers 870 
through 894, as defined under the account numbering system in the 
Uniform System of Accounts prescribed for natural gas public utili- 
ties by the rules of the commission, including all labor-related costs 
for the expenses described in this subdivision (b)(3)(A). 

(iii) To develop a cost allocation method under this section for 
natural gas utilities, the commission shall use the Gas Distribution 
Rate Design Manual, June. 1989 edition, as prepared. by the National 
Association. of Regulatory Utility Commissioners, as it existed on 
January 1, 2021, or any subsequent version of the Gas Distribution 
Rate Design Manual, to the extent it produces an equivalent result. 

(B)G) The customer-related natural gas, distribution plant costs 
shall be allocated to each customer class based on the number of 
customers in each class. 

(ii) The customer-related portion of natural gas distribution plant 
costs related to account numbers 374 through 376, as defined under 
the account numbering system in the Uniform System of Accounts 
prescribed for natural gas public utilities by the rules of the commis- 
sion, shall be' the percentage of the average cost of all mains that is 
represented by the average cost of the minimum size main and 
computed using a cost allocation method based upon the predominant 
size main that is installed by the natural gas public utility that is at 
least two inches (2”) in diameter, with the investment costs of the 
predominant size mains set as the minimum size. 

(iii) The customer-related portion of natural gas distribution costs 
related to account numbers 377 through 387, as defined under the 
account numbering system in the Uniform System of Accounts 
prescribed for natural gas public utilities by the rules of the commis- 
sion, shall be computed using a study that reflects the investments 
required to meter, regulate, and connect each class of customers to 
the natural gas utility’s system. 

(iv) Any remaining natural gas distribution plant costs shall be 
classified as capacity-related costs. 

(C)G) Except for natural gas distribution plant costs related to 
account numbers 380 through 385, as defined under the account 


23-4-422 PUBLIC UTILITIES AND REGULATED INDUSTRIES 44 


numbering system in the Uniform System of Accounts prescribed for 

natural gas public utilities by the rules of the commission, the 

natural gas distribution plant costs classified as capacity-related 
costs shall be allocated to the customer classes based on the contri- 
bution to peak day demand that is made by each customer class. 

(ii) As used in subdivision (b)(3)(C)(i) of this section, “peak day 
demand” means the computed quantity of gas that would be supplied 
to each customer class calculated using the coldest day in a recent 
thirty-year period for each gas utility. 

(c) In an application for a general change or modification in a public 
utility’s rates and charges under this subchapter: | 

(1) A public utility may present evidence that demonstrates that the 
implementation of rates under subsection (b) of this section will result 
in rates that will be beneficial to economic development or the promo- 
tion of employment opportunities and result in just and reasonable 
rates for all classes of customers; and 

(2) A public utility shall present evidence of whether or not rate 
design in subdivision (b)(1) of this section results in an increase to the 
base rate charges that are billed to customers in the affected class of 
more than ten percent (10%) as compared to the then currently 
approved base rate charges of the applicable rate schedules. 

(d)(1) Unless the commission adjusts the rates under subsection (e) 
or subsection (f) of this section, the commission shall by order establish 
and design rates, allocate or assign costs to all classes of customers, and 
regulate the rates for each class of customers of a public utility 
according to this section except as limited under § 23-4-1205(c)(3)(B), 
§ 23-4-1207(d), and § 23-4-1208(a)(2)(B) and (C). 

(2) For an electric utility whose class of customers with the highest 
level of consumption per customer that has rates that include a demand 
component, and any successors to such a class, as they existed on 
January 1, 2021, has an annual usage for the class as a whole in excess 
of five million megawatt hours (5,000,000 MWh), and if the electric 
utility has a formula rate review approved and in effect under § 23-4- 
1208(a)(1) on or before March 15, 2021: 

(A) The commission shall determine rates and charges for utility 
services in accord with subdivisions (b)(1) and (2) of this section 
without regard to any findings described in this section; and 

(B) The commission shall not adjust the rates under subsection (e) 
or subsection (f) of this section, except as provided in § 23-4-1207(d) 
and § 23-4-1208(a)(2)(B) and (C). 

(e) Pursuant to the commission’s authority to otherwise determine 
and fix rates for all classes of customers, including allocating or 
assigning costs and designing rates, the commission may adjust rates 
under subdivisions (b)(2) and (3) of this section if the commission finds: 

(1) It is in the public interest; 

(2) It is necessary to produce just and reasonable rates; or 

(3) Implementation of rates under subdivisions (b)(2) and (3) of this 
section will result in rates that are not beneficial to economic develop- 
ment or the promotion of employment opportunities. 
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(f) If implementation of rates under subdivision (b)(1) of this section 
will result in an increase in the base rate charges billed to customers in 
the affected class of more than ten percent (10%) as compared to the 
currently approved base rate charges of the applicable rate schedules, 
the commission may adjust the rates to ensure that the greatest 
increase in the base rate charges billed to customers in the affected 
class is ten percent (10%) as compared to the then currently approved 
base rate charges of the applicable rate schedules. 

(g) If the commission makes any adjustment under subsections (e) 
and (f) of this section, the commission shall provide in an order the 
rationale for determining that rates under subsection (b) of this section 
may not be just and reasonable and the rationale for determining that 
the rates adjusted in the order of the commission are just and 
reasonable and in the public interest. The commission shall make its 
findings based on substantial evidence. 

(h) An electric cooperative corporation established under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., is not subject to this 
section. ) 

Gi) Effective March 27, 2015, the cost allocation provisions of this 
section shall apply to any pending application for a change in general 


rates and charges. 


History. Acts 2015, No. 725, § 2; 2017, 
No. 334, § 3; 2021, No. 404, § 1; 2021, No. 
894, § 1. 

A.C.R.C. Notes. Acts 2021, No. 894, 
§ 7, provided: “Applicability. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” . 

Pursuant to § 1-2-207(b), the amend- 
ment of this section by Acts 2021, No. 404, 
was superseded by the amendment of this 
section by Acts 2021, No. 894. 

Amendments. The 2017 amendment 
redesignated part of (b)(2)(A) as the intro- 
ductory language of (b)(2); in (b)(2)(A), 
deleted “all” preceding “nonfuel” and 
added “and” at the end; redesignated for- 
mer (b)(2)(B) and (b)(2)(C) as (b)(2)(B)G) 
and (b)(2)(B)(ii); in (b)(2)(B)(i), substituted 
“Production” for “Ensure that production” 
and inserted “Electric Utility Cost Alloca- 
tion”; and substituted “(b)(2)(B)G)” for 
“(b)(2)(B)” in (b)(2)(B)(i). 

The 2021 amendment by Act 404 sub- 
stituted “January 1, 2021” for “January 1, 
2015” throughout the _ section; in 
(b)(2)(B)G), substituted “1992 National 
Association of Regulatory Utility Commis- 
sioners Electric Utility Cost Allocation 
Manual” for “manual” and “National As- 


sociation of Regulatory Utility Commis- 
sioners Electric Utility Cost Allocation 
Manual” for “manual”; substituted “Gas 
Distribution Rate Design Manual” for 
“manual” in (b)(3)(A)Gii); added (d)(2); re- 
designated former (d) as (d)(1); and added 
“except as limited under § 23-4- 
1205(c)(3)(B), § 23-4-1207(d), and § 23-4- 
1208(a)(2)(B) and (C)” in (d)(1). 

The 2021 amendment by Act 894 sub- 
stituted “January 1, 2021” for “January 1, 
2015” throughout the section; in 
(b)(2)(B)G), substituted “1992 National 
Association of Regulatory Utility Commis- 
sioners Electric Utility Cost Allocation 
Manual” for “manual” and “National As- 
sociation of Regulatory Utility Commis- 
sioners Electric Utility Cost Allocation 
Manual” for “manual”; substituted “Gas 
Distribution Rate Design Manual” for 
“manual” in (b)(3)(A)(iii); added (d)(2); re- 
designated former (d) as (d)(1); and added 
“except as limited under § 23-4- 
1205(c)(3)(B), § 23-4-1207(d), and § 23-4- 
1208(a)(2)(B) and (C)” in (d)(1). 

Effective Dates. Acts 2021, No. 894, 
§ 6, provided: “Retroactivity. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 
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SuBCHAPTER 5 — UTImLitiEs — SPECIAL SURCHARGES 


SECTION. SECTION. 


23-4-501. Authority to. recover costs 23-4-507. Modification or disapproval of 
through interim _ rate surcharge. 
schedule. 


23-4-501. Authority to recover costs through interim rate sched- 
ule. | 


(a)(1) Upon a proper filing with the Arkansas Public Service Com- 
mission, a public utility shall be permitted to recover in a prompt and 
timely manner all. investments and expenses through an interim 
surcharge, if the investments or expenses: - 

(A) Are not currently being recovered in existing rates; 

(B) Are reasonably incurred; 

(C) Were not reasonably known and measurable at a time that 
allowed for a reasonable opportunity for the inclusion and consider- 
ation of the investments or expenses for recovery in the public 
utility’s last general rate case; 

(D) Are incurred by the public utility to comply with legislative or 
administrative rules or requirements; 

(EK) Relate to the protection of the public health, safety, or the 
environment; 

(F) Cannot otherwise be recovered in a prompt and timely manner; 
and 

(G) Are any of the following: 

(i) Mandatory; 

(ii) A condition of continued operation of a utility facility; or 

(iii) Previously approved by the commission. 

(2) The interim surcharge shall be effective until the implementation 
of new rate schedules in connection with the next general rate filing of 
the public utility in which such investments or expenses can be 
included in the public utility’s base rate schedule. 

(3) However, the costs to be recovered through such an interim 
surcharge described in subdivisions (a)(1) and (2) of this section shall 
not include increases in the cost for employment compensation or 
benefits as a result of legislative or regulatory action. 

(b)(1)' A public utility shall be permitted to recover, through an 
interim surcharge, the allowance for funds used during construction 
that would otherwise be accrued and capitalized that is incurred during 
the construction of facilities and equipment required for compliance 
with such legislative or administrative rules or requirements, provided 
that any such allowance for funds used during construction has not 
been capitalized or otherwise included in the utility’s currently effective 
rates. 

(2) The public utility shall not capitalize or otherwise recover 
through rates any allowance for funds used during construction in- 
curred in connection with investments described in subdivision (b)(1) of 
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this. section when the associated financing costs are included in an 
interim surcharge. 


History. Acts 1981, No. 310, § 1;A.S.A. Amendments. The 2019 amendment 
1947, § 73-217.1; Acts 2015, No. 1000, deleted “regulations” following “rules” in 
§ 2; 2019, No. 315, §§ 2393, 2394. (a)(1)(D) and (b)(1). 


23-4-507. Modification or disapproval of surcharge. 


(a) After its investigation and hearing thereon, the Arkansas Public 
Service Commission may modify or disapprove all or any portion of the 
surcharge upon a finding that: 

(1) The investments or expenses were not reasonably incurred to 
comply with legislative or administrative rules or requirements; 

(2) The investments or expenses do not relate to the protection of the 
public health, safety, or the environment; | 

(3) The investments or expenses were not substantiated; 

(4) The amount of the surcharge has been erroneously calculated; 

(5) The investments or expenses are already being recovered in 
existing rates; , 

(6) The investments or expenses were reasonably known and mea- 
surable at a time that allowed for a reasonable opportunity for their 
inclusion and consideration for recovery in the public utility’s last 
general rate case; 

(7) The investments or expenses were not reasonably incurred; 

(8) The investments or expenses can otherwise be recovered in a 
prompt and timely manner; 

(9) The allocation of the surcharge among the customers of the public 
utility is unreasonable; or 

(10) The investments or expenses were not: 

(A) Mandatory; 
(B) Acondition of continued operation of a utility facility; or 
(C) Previously approved by the commission. 

(b)(1) If the commission determines that the allocation of the sur- 
charge among the customers of the utility should be modified, it shall fix 
and determine the appropriate allocation among the utility’s customers 
which shall be applied prospectively. 

(2) The commission shall further direct the utility to credit or charge, 
as the case may be, the affected classes of customers whose surcharges 
were determined to be improperly allocated for the period between the 
effective date of the surcharge and the effective date of the modification. 
As to those classes of customers entitled to credits, the utility also shall 
pay interest on those credits, as applicable. 

(c) If the commission determines that all or any portion of the 
proposed surcharge should be disapproved under subsection (a) of this 
section, the commission shall determine the just and reasonable 
amount of the surcharge to be charged or applied by the public utility 
after the time the proposed surcharge took effect. In the same order, the 
commission shall fix the amounts, plus interest, if any, to be refunded to 
the utility’s customers. | 


23-4-601 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


History. Acts 1981, No. 310, § 2; 1983, 


No. 262, 


§ 1; AS.A. 1947, § 73-217.2; 


Acts 2015, No. 1000, §§ 5, 6; 2019, No. 
315, § 2395. 
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Amendments. The 2019 amendment 
deleted “regulations” following “rules” in 


(a)(1). 


SUBCHAPTER 6 — RAILROADS AND OTHER CARRIERS GENERALLY 


SECTION. 


23-4-601. 


23-4-602. 


23-4-606. 
23-4-607. 


23-4-608. 


23-4-609. 


23-4-610. 


23-4-611. 
23-4-615. 


23-4-620. 
23-4-622. 


Construction of §§ 23-4-602, 
23-4-608 — 23-4-610, 23-4- 
615, 23-4-706, 23-10-3801, 
and 23-11-101. 

Violations of §§ 23-4-601, 23-4- 
608 — 23-4-610, 23-4-615, 
23-4-706, 23-10-301, and 


23-11-101, tariff of 
charges, or rules of depart- 
ment — Penalties — Re- 
covery. 


Continuous railroad lines. 

Connecting railroad lines — Di- 
vision of charges. 

Penalties for violations of 
§§ 23-4-606 and 23-4-607 
— Actions to recover pen- 
alties. 

Connecting railroad lines un- 
der one management. 
Railroads — Through-freight 
rates and regulations. 

Railroads — Short lines. 

Railroads — Sleeping car tar- 
iffs. 

Notice of rate changes. 

Investigation of rate changes. 


SECTION. 


23-4-623. 
23-4-624. 


23-4-625. 
23-4-626. 


23-4-627. 


23-4-629. 
23-4-630. 
23-4-631. 


23-4-632. 


23-4-633. 
23-4-634. 


23-4-635. 


23-4-637. 


Suspension of proposed rates. 

Interim implementation of sus- 
pended rates. 

Rate increase not effective until 
final order. 

Authority of department to fix 
rates — Apportionment of 


increase. 
Failure of department to reach 
timely decision — Condi- 


tional implementation of 
suspended rates. 

Surcharge to collect rates in- 
creased by courts. 

Refunds of excessive rate col- 
lections under bond. 

Refunds of excessive bonded 
collections — Order not 
stayed during rehearing. 

Surcharge to collect excessive 
refunds. 

Petition for mandamus. 

Suit to compel refunds — Pro- 
ceeds. 

Changes in rates by common 
carriers. 

Discriminatory interterritorial 
freight rates. 


23-4-601. Construction of §§ 23-4-602, 23-4-608 — 23-4-610, 23-4- 
615, 23-4-706, 23-10-301, and 23-11-101. 


Nothing in §§ 23-4-602, 23-4-608 — 23-4-610, 23-4-615, 23-4-706, 
23-10-301, and 23-11-101 shall be so construed as to amend or repeal 
any act prior to May 28, 1907, in force, nor to curtail or limit the powers 
and duties of the Arkansas Department of Transportation. 


History. Acts 1907, No. 422, § 8, p. 
1137; C. & M. Dig., § 1617; Pope’s Dig., 
§ 1942; A.S.A. 1947, § 73-1415; Acts 
2017, No. 707, § 110. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


23-4-602. Violations of §§ 23-4-601, 23-4-608 — 23-4-610, 23-4-615, 
23-4-706, 23-10-301, and 23-11-101, tariff of charges, 
or rules of department — Penalties — Recovery. 


(a) If any person or corporation operating a railroad or express 
company in this state or any receiver, trustee, or lessee of any such 
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person or corporation violates any ‘of the provisions of §§ 23-4-601, 
23-4-608 — 23-4-610, 23-4-615, 23-4-706, 23-10-301, and 23-11-101, or 
aids or abets therein, or violates the tariff of charges as fixed by the 
Arkansas Department of Transportation or any of the rules regarding 
railroads or express companies as made by the department and for 
which there is no other penalty prescribed, then such a person or 
corporation, receiver, trustee, or lessee shall be liable to a penalty of not 
less than five hundred dollars ($500) nor more than three thousand 
dollars ($3,000) for each violation of §§ 23-4-601, 23-4-608 — 23-4-610, 
23-4-615, 23-4-706, 23-10-301, and 23-11-101 or such tariff of charges or 
rules and regulations. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which such a violation 
may occur. 

(2)(A) The department shall institute actions for the recovery of the 

penalties prescribed in §§ 23-4-601, 23-4-608 — 23-4-610, 23-4-615, 

23-4-706, 23-10-301, and 23-11-101 through the prosecuting attorney 

of the proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department may employ some other attorney 
at law to bring the suit, who shall be allowed.a fee therefor to be fixed 
by the court not to exceed twenty-five percent (25%) of the amount 
collected. 

(3) No suit shall be dismissed or compromised without the consent of 
the court and of the department. In such cases the prosecuting attorney 
shall not interfere. 

(c) In all trials of cases brought for violation of any tariff of charges 
by the department, it may be shown in evidence that the tariff so fixed 
was unjust. | 

(d) Nothing in this section.shall be so construed as to in any manner 
interfere with any action for damages which may be provided by law. 


History. Acts 1907, No. 422, § 7, p. Amendments. The 2017 amendment 
1137; C. & M. Dig., § 1695; Pope’s Dig.; substituted “Department of Transporta- 
§ 1998; A.S.A. 1947, § 73-1414; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 111. tion Department” in (a). 


23-4-606. Continuous railroad lines. 


(a) In all cases where there is, by physical connection of railroads, a 
continuous line of railway communication between railroad stations 
within this state, whether such stations are on railroads operated by 
one and the same company or corporation or on railroads operated by 
different and independent companies or corporations, it shall be the 
duty of the Arkansas Department of Transportation, to and from such 
stations, to make just and reasonable rates for freight, express, and 
passenger traffic, to be observed by all persons, companies, or corpora- 
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tions operating any railroad or engaged in transporting: persone or. 
property as express or freight 1 in this state. 

(b)(1) All persons, companies, or corporations operating any Adie 
in this state that forms part of a continuous line of railroad communi- 
cation to any point in this state shall issue through-passenger tickets 
and check baggage through to and from points on the continuous line of 
communication at through-rates and fares. 

(2) All freight and traffic carried wholly within this state to ae from 
stations on lines of continuous carriage aforesaid shall be waybilled 
through at through-rates and tolls from point of departure to point of 
arrival without being rebilled at junction points. In cases of carload 
freights, the forwarding carrier shall receive and forward the same in 
cars in which the freight is tendered without breaking bulk of package. 


History. Acts 1903, No. 130, §§ 2, 3, p. Amendments. The 2017 amendment 
218; C. & M. Dig., §§ 860, 1646; Pope’s © substituted “Department of Transporta- 
Dig., §§ 1064, 1967; A.S.A. 1947, §§ 73- tion” for “State Highway and x ah aprtck See 
1408, 73-1409; Acts 2017, No. 707, § 112. tion Department” in (a). 


23-4-607. Connecting railroad lines — Division of charges. 


If any two (2) or more connecting lines of railroad in this state fail to 
agree upon a fair and just division of the charges arising from the 
transportation of freights, passengers, or cars over their lines, the 
Arkansas Department of Transportation shall make the division and 
shall fix the pro rata part of such charges to be received by each of the 
connecting lines. 


History. Acts 1903, No. 130, § 4, p. Amendments. The 2017 amendment 
218; C. & M. Dig., § 1647; Pope’s Dig., substituted “Department of Transporta- 
§ 1968; A.S.A. 1947, § 73-1410; Acts. tion” for “State Highway and Transporta- 
2017, No. 707, § 113. tion Department”. 


23-4-608. Penalties for violations of §§ 23-4-606 and 23-4-607 — 
Actions to recover penalties. 


(a) If any person or corporation operating a railroad or express 
company in this state, or any receiver, trustee, or lessee of any such 
person or corporation, violates any of the provisions of §§ 23-4-606 and 
23-4-607, or aids or abets therein, or violates the tariff of charges as 
fixed by the Arkansas Department of Transportation or any of the rules 
regarding railroads or express companies as made by the department, 
and for which there is no other penalty prescribed in §§ 23-4-606 and 
23-4-607, then the person or corporation, receiver, trustee, or lessee 
shall be liable to a penalty of not less than five hundred dollars ($500) 
nor more than three thousand dollars ($3,000) for each violation of 
§§ 23-4-606 and 23-4-607, or such tariff of charges or rules and 
regulations. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the napunty.D in which the violation may 
occur. : 
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(2)(A) The department shall institute that action and actions for the 
recovery of the penalties prescribed in §§ 23-4-606 and 23-4-607 
through the prosecuting attorney of the proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department may employ some other attorney 
at law to bring the suit who shall be allowed a fee therefor to be fixed 
by the court not to exceed twenty-five percent (25%) of the amount 
collected. In such a case, the prosecuting attorney shall not interfere. 
(3) No action for the recovery of penalties shall be dismissed or 

compromised without the consent of the court and of the department. 
(c) In all trials of cases brought for a violation of any tariff charges by 
the department, it may be shown in defense that the tariff so fixed was 
unjust. 
(d) Nothing in this section shall be so construed as to in any manner 
interfere with any action for damages which may be provided by law. 


History. Acts 1903, No. 130, § 5, p. substituted “Department of Transporta- 
218; A.S.A. 1947, §§ 73-1414, 73-1414n; _ tion” for “State Highway and Transporta- 
Acts 2017, No. 707, § 114. tion Department” in (a). 

Amendments. The 2017 amendment 


23-4-609. Connecting railroad lines under one management. 


(a) Where in this state two (2) or more connecting lines of railroad 
are operated by, or under, one (1) management or company, or where the 
majority of the stock of each of two (2) or more railroad companies 
whose tracks connect is owned or controlled, either directly or indi- 
rectly, by any one (1) of these companies, the lines of railroad of all these 
companies, in respect to the application and making of rates within the 
meaning and intent of §§ 23-4-601, 23-4-602, 23-4-608 — 23-4-610, 
23-4-615, 23-4-706, 23-10-301, and 23-11-101 shall be considered as 
constituting but one and the same railroad. 

(b) Rates for the carriage of freight or passengers over these rail- 
roads or any portion of them shall be computed upon a continuous- 
mileage basis, the same as upon the line of a single railroad company, 
whether these railroads have separate boards of directors or not. 

(c) The Arkansas Department of Transportation shall have the power 
to fix different rates for different lines bearing the relation to each other 
described in this section whenever it finds such action necessary to do 
justice. 


History. Acts 1907, No. 422, § 1, p. Amendments. The 2017 amendment 
1137; C. & M. Dig., § 861; Pope’s Dig., substituted “Department of Transporta- 
§ 1065; A.S.A. 1947, § 73-1411; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 115. tion Department” in (c). 
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23-4-610. Railroads — Through-freight rates and regulations. 


(a) The Arkansas Department of Transportation shall have power, 
and it is its duty, to investigate all through-freight rates and regula- 
tions on railroads in Arkansas. 

(b)(1) When the through-freight rates and regulations are, in the 
opinion of the department, excessive or levied in violation of the 
interstate commerce law or the rules and regulations of the Interstate 
Commerce Commission [abolished], the officials of the railroads are to 
be notified of the facts and requested to reduce the rates or make the 
proper correction, as the case may be. 

(2) When the rates are not changed or the proper corrections are not 
made according to the request of the department, the department is to 
notify the Interstate Commerce Commission [abolished] and to apply to 
it for relief. 


History. Acts 1907, No. 422,.§ 2, p. Amendments. The 2017 amendment 
1137; C. & M. Dig., § 1630; Pope’s Dig., substituted “Department of Transporta- 
§ 1952; A.S.A. 1947, § 73-1412; Acts — tion” for “State Highway and Transporta- 
2017, No. 707, § 116. tion Department” in (a). 


23-4-611. Railroads — Short lines. 


(a) Railroad companies having roads not exceeding fifty (50) miles in 
length may charge for loading, carrying, and unloading freights at a 
rate of not more than forty cents (40¢) per one hundred pounds (100 
lbs.) for any distance. 

(b)(1) The rates charged by any company may be reduced by the 
Arkansas Department of Transportation whenever it appears that the 
net annual profits of the company exceed ten percent (10%) of the 
amount of capital actually invested. 

(2) However, the rates shall not be reduced so as to reduce the net 
annual profits of such a company below ten percent (10%) of the amount 
of its capital actually invested. 

(c)(1) If any railroad company shall charge more than the rates 
named in this section, the person paying the charges may recover from 
that railroad company five (5) times the sum so charged, together with 
the costs of the action, by action before a justice of the peace or other 
court having jurisdiction. 

(2) Service of summons in such an action may be made by delivering 
a copy of the summons to any agent of the company. 


History. Acts 1881, No. 42, §§ 1-3, p. Amendments. The 2017 amendment 
78; C. & M. Dig., §§ 869-871; Pope’s Dig., substituted “Department of Transporta- 
8§ 1073-1075; A.S.A. 1947, §§ 73-1421 — tion” for “State Highway and Transporta- 
73-1423; Acts 2017, No. 707, § 117. tion Department” in (b)(1). 


23-4-615. Railroads — Sleeping car tariffs. 


The Arkansas Department of Transportation is authorized and it is 
its duty to adopt, change, or make reasonable and just rates, charges, 
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and regulations to govern and regulate sleeping car tariffs and service 
in order to correct abuses and prevent unjust discrimination and 
extortion in the rates for sleeping cars. 


History. Acts 1907, No. 422, § 4, p. Amendments. The 2017 amendment 
1137; C. & M. Dig., § 1634; Pope’s Dig., substituted “Department of Transporta- 
§ 1955; A.S.A. 1947, § 73-1413; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 118. tion Department”. 


23-4-620. Notice of rate changes. 


(a) Unless the Arkansas Department of Transportation otherwise 
orders, no public utility shall make any change in any rate duly 
established under this act except after thirty (80) days’ notice to the 
department. This notice shall plainly state the change proposed to be 
made in the rates then in force and the time when the changed rates 
will go into effect. 

(b) The utility shall also give notice of the proposed changes to other 
interested parties as the department in its discretion may direct. 

(c) The department, for good cause shown, may allow changes in 
rates without requiring the thirty (30) days’ notice, under such condi- 
tions as it may prescribe. All allowed changes shall be immediately 
indicated upon its schedules by the public utility. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975.(Extended Sess., 1976), No. — tion” for “State Highway and Transporta- 
1181, § 1; A.S.A. 1947, § 73-217; reen. tion Department” in (a). 

Acts 1987, No. 994, § 1; 2017, No. 707, 
§ 119. 


23-4-622. Investigation of rate changes. 


Whenever there is filed with the Arkansas Department of Transpor- 
tation by any public utility any schedule stating a new rate, the 
department, either upon complaint or upon its own motion and upon 
reasonable notice, may enter upon any investigation concerning the 
lawfulness of the rates. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181,§ 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; tion Department”. 

1981 (1st Ex. Sess.), No. 30, § 1; A.S.A. 
1947, § 73-217; reen. Acts 1987, No. 994, 
Bol ely, INU. tT, S .L2U. 


23-4-623. Suspension of proposed rates. 


Pending its investigation and the decision thereon, the Arkansas 
Department of Transportation by written order at any time before the 
new rate becomes effective may suspend the operation of the rate. 
However, the suspension shall not be for a longer period than nine (9) 
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months beyond the time when the rate would otherwise go into effect. 
Any order initially suspending the rate shall set a specific date for the 
commencement of a hearing inquiring into the rate requested unless 
waived by the applicant utility. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; tion Department”. 

1981 (1st Ex. Sess.), No. 30, § 1; A.S.A. 
1947, § 73-217; reen. Acts 1987, No. 994, 
§ 1; 2017, No. 707, § 121. 


23-4-624. Interim implementation of suspended rates. 


(a) If the public utility contends that an immediate and impelling 
necessity exists for the requested rate increase, a petition may be filed 
with the Arkansas Department of Transportation narrating the alleged 
circumstances and requesting a hearing on the petition. 

(b) The hearing must commence within thirty (30) days from the 
date of the filing of the petition or at such subsequent time as may be 
mutually agreeable to the department and the utility. 

(c) If the department finds at the hearing that there is substantial 
merit to the allegations of the utility’s claims, the department may 
‘permit all or a portion of the rate to become effective if there is filed with 
the department a bond to be approved by it, payable to the State of 
Arkansas in such amount and with such sufficient security to insure the 
prompt payment of any damages or refunds, with interest, to the 
persons entitled thereto if the rate so put into effect is finally deter- 
mined to be excessive or if there is substituted for the bond other 
arrangements satisfactory to the department for the protection of the 
parties interested. 

(d) The findings of the department relative to the petition of the 
utility for the immediate and impelling necessity for relief shall be 
issued on or before the sixtieth day following the date of filing of the 
petition. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181,§ 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; tion Department” in (a). 

1981 (1st Ex. Sess.), No. 30, § 1; 1985, No. 
523,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 122. 


23-4-625. Rate increase not effective until final order. 


Unless the Arkansas Department of Transportation finds an imme- 
diate and impelling necessity exists or if the department fails to enter 
a timely order as provided in § 23-4-624, no public utility shall place 
any rate increase into effect until a final decision and order is made by 
the department. 
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History. Acts .1935, No: 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; tion Department”. 

1981 (1st Ex. Sess.), No. 30, § 1; 1985, No. 
523,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 123. 


23-4-626. Authority of department to fix rates — Apportionment 
of increase. 


(a) If, after the investigation and hearing thereon, the Arkansas 
Department of Transportation finds the new rate to be unjust, unrea- 
sonable, discriminatory, or otherwise in violation of the law or rules of 
the department, it shall determine and fix the just and reasonable rate 
to be charged or applied by the utility for the service in question, from 
and after the time the new rate took effect. 

(b) Until rate schedules in compliance with the department’s order 
can be filed and approved, any rate increase allowed in the depart- 
ment’s order shall be apportioned among all classes of customers and 
shall become effective on all bills rendered thereafter through a 
temporary surcharge or other equitable means, as shall be prescribed in 
the order. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181, § 1; 1980 (2nd Ex. Sess.), No.4,§ 1; tion Department” in (a). 

1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 124. 


23-4-627. Failure of department to reach timely decision — 
Conditional implementation of suspended rates. 


In the event no final rate determination has been made upon the 
schedule for new rates within ten (10) months after the date the 
schedule for new rates was filed, with the Arkansas Department of 
Transportation, the public utility may put the suspended rate into effect 
for all bills rendered thereafter immediately upon the filing of a bond to 
be approved by the department payable to the State of Arkansas in such 
amount and with sufficient security to insure prompt payment of any 
refunds to the persons entitled thereto, including an interest rate as 
determined by the department not to exceed the maximum interest 
otherwise allowed by law, if the rate or rates so put into effect are finally 
determined to be excessive. There may be substituted for the bond other 
arrangements satisfactory to the department for the protection of the 
parties interested. 3 


History. Acts 1935, No. 324, § 18; § 1; 1975 (Extended Sess., 1976), No. 
Pope’s Dig., § 2081; Acts 1955, No. 31, 1181,§ 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 


23-4-629 


1981 (1st Ex. Sess.), No. 30, § 1; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 125. 
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substituted “Department: of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


Amendments. The 2017 amendment 


23-4-629. Surcharge to collect rates increased by courts. 


(a) In the event that the rates set in the order of the Arkansas 
Department of Transportation subsequently are determined to have 
been inadequate, either on rehearing or in accordance with court 
decision on judicial review, the public utility subject to the order shall 
be entitled to impose a surcharge on the affected customers for 
collection of the increased rates that otherwise would have been 
collected during the period between the effective date of the initial order 
and the effective date of the rates as increased, together with interest as 
determined by the department at a rate not to exceed the maximum 
interest rate otherwise allowed by law. 

(b) This surcharge shall be assessed over a period equal to the period 
between the date of the initial order and the effective date of the rates, 
as increased. 

(c) The surcharge shall be distributed among the affected customers 
in proportion to the amounts those customers were charged during the 
period between the date of the initial order and the effective date of the 
rates, as increased. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 


Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 


1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 126. 


23-4-630. Refunds of excessive rate collections under bond. 


In the event a public utility shall have implemented under bond or 
other arrangements as a matter involving an immediate and impelling 
necessity under § 23-4-624 an amount which exceeds that allowed by 
the Arkansas Department of Transportation in its final order, the 
department shall order the immediate refund of the excessive bonded 


collections. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 127. 


Amendments. The 2017 amendment 
substituted “under” for “pursuant to”, and 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 
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23-4-631. Refunds of excessive bonded collections — Order not 
stayed during rehearing. 


An application for rehearing under § 23-2-422 filed by a party 
aggrieved by the final order of the Arkansas Department of Transpor- 
tation shall not stay the effectiveness of the order as it pertains to 
refunds of excessive bonded collections. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181,§ 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (ist Ex: Sess.), No. 30, § 2; 1983, No. 


Amendments. The 2017 amendment 
substituted “under” for “pursuant to”, and 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 128. 


23-4-632. Surcharge to collect excessive refunds. 


In the event that the amount of refunds ordered by the Arkansas 
Department of Transportation in its final order is subsequently deter- 
mined to have been excessive, either on rehearing or in accordance with 
a court decision on judicial review, the public utility subject to the order 
shall be entitled to impose an additional surcharge on the affected 
customers to recover that portion of the refunds to which it was 
entitled, together with interest as determined by the department ata 
rate not to exceed the maximum interest rate otherwise allowed by law. 
The surcharge shall be assessed over a period equal to the period 
between the date the rates were implemented under bond and the date 
of the department’s final order. The surcharge shall be distributed 
among the affected customers in proportion to the amount of refunds 
those customers received. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 


Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2017, No. 707, § 129. 


23-4-633. Petition for mandamus. 


If the Arkansas Department of Transportation order is not issued 
before the expiration of the period of suspension, the filed rates shall 
remain subject to refund’as provided in § 23-4-630, but the applicant 
utility shall have the right to petition the Pulaski County Circuit Court 
for a writ of mandamus compelling the issuance of an order by the 
department within fifteen (15) days of the writ of mandamus issued by 
the Pulaski County Circuit Court. The petition shall be advanced on the 
docket above all other pending civil cases, and a hearing thereon shall 
be held within seven (7) days of the filing of the petition. The scope of 
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review shall be limited to the issue of the failure of the department to 
act within the time limits provided: for in this act. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955,:No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; tion Department”. 

A.S.A. 1947, § 73-217; reen. Acts 1987, 
No. 994, § 1; 2017, No. 707, § 1380. 


23-4-634. Suit to compel refunds — Proceeds. 


(a) If the public utility fails to make refunds within thirty (30) days 
after the effective date of the order requiring such refunds, the 
Arkansas Department of Transportation shall bring suit in the name of 
the State of Arkansas, for the use and benefits of all those entitled to a 
refund, in any court of competent jurisdiction and recover the amount 
of all refunds due together with interest thereon at a rate not to exceed 
the maximum rate otherwise allowed by law and all court costs. 

(b) No suit to recover the refunds shall be maintained unless 
instituted within two (2) years after the final determination. 

(c) The amount recovered shall be paid to the clerk of the court where 
the suit was pending. It shall be the clerk’s duty to distribute the 
amount recovered to the persons entitled thereto as directed by the 
order of judgment. of the court. 


History. Acts 1935, No. 324, § 18; Amendments. The 2017 amendment 
Pope’s Dig., § 2081; Acts 1955, No. 31, substituted “Department of Transporta- 
§ 1; 1975 (Extended Sess., 1976), No. tion” for “State Highway and Transporta- 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; tion Department” in (a). 

A.S.A. 1947, § 73-217; reen. Acts 1987, 
No. 994, § 1; 2017, No. 707, § 131. 


23-4-635. Changes in rates by common carriers. 


(a) No change shall be made in the rates, fares, and charges or joint 
rates, fares, and charges that have been filed with the Arkansas 
Department of Transportation and published by any common carrier in 
compliance with the requirements of § 23-4-110 except after thirty (30) 
days’ notice to the department and to the public. | 

(b) The notice shall plainly state the changes proposed to be made in 
the schedule then in force and the time when the changed rates, fares, 
or charges will go into effect. 

(c) The proposed changes shall be shown by printing a new schedule 
or shall be plainly indicated upon the schedules in force at the time and 
kept open to public inspection. 

(d) The department, in its discretion and for good cause shown, may 
allow changes upon less notice than specified in this section or modify 
the requirements of this section in respect to publishing, posting, and 
filing of tariffs, either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 
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(e) The department is authorized to make suitable rules and regu- 
lations for the simplification of schedules of rates, fares, charges, and 
classifications and to permit, in the rules and regulations, the filing of 
an amendment of or change in any rate, fare, charge, or classification 
without filing a complete schedule covering rates, fares, charges, or 
classifications not changed, if, in its judgment, it is not. inconsistent 
with the public interest. 


History. Acts 1937, No. 133, § 1;Pope’s in (a), substituted “that” for “which” and 
Dig., § 2128; A.S.A. 1947, § 73-118; Acts substituted “Department of Transporta- 
2017, No. 707, § 182. tion” for “State Highway and Transporta- 

Amendments. The 2017 amendment, tion Department”. 


23-4-637. Discriminatory interterritorial freight rates. 


(a) The Arkansas Department of Transportation is vested with 
authority to formulate and adopt plans for a complete and thorough 
study of and attack on interterritorial freight rates adversely affecting 
Arkansas. However, the plans shall be subject to approval by the 
Governor. 

(b) The department is authorized to enter into contracts with rate 
experts, accountants, counsel, and others, taking into consideration the 
integrity, honesty, experience, training, and general fitness of those 
selected. 

(c) The department is authorized and directed, on behalf of the State 
of Arkansas and with approval by the Governor, to enter into agree- 
ments with other states, or associations of states or of governors or 
other authorized representatives of states, to institute, prosecute, or 
intervene in proceedings before the Interstate Commerce Commission 
[abolished] to remove freight rate discriminations against Arkansas 
and the southern and southwestern territories. 


History. Acts 1939, No. 107, 8§ 1-3; substituted “Department of Transporta- 
2017, No. 707, § 133. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (a). 


SUBCHAPTER 7 — RAILROADS AND Express COMPANIES — ESTABLISHING 


Rates » 
SECTION. SECTION. 
23-4-703. Acts 1899, No. 538, not appli- 23-4-717. Railroads mek ner to furnish 
cable to interstate traffic. copies of traffic agree- 
23-4-706. Penalties — Actions to recover. ments and other informa- 
23-4-708. Rate sheets and tariff charges tion to department. 
furnished department by 923-4-718. Access to railroad books by de- 
railroads. partment — Penalties. 
23-4-709. Ratemaking procedure. 23-4-719. Enforcement of Acts 1899, No. 


23-4-714. Complaints — Investigation. 

23-4-715. Complaints — Hearings. 

23-4-716. Liability as to rates approved 
by department. 


53 — Mandamus. 
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23-4-703. Acts 1899, No. 53, not applicable to interstate traffic. 


The provisions of this act shall not be construed as to require the 
Arkansas Department of Transportation to investigate or call upon any 
railroad or express company for its schedule or tariff of charges in the 
transportation of passengers or property from any point wholly outside 
of this state or to in any way interfere with such rates or charges. 


History. Acts 1899, No. 53, § 20, p. 82; Amendments. The 2017 amendment 
C. & M. Dig., § 1629; Pope’s Dig.,§ 1951; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1520; Acts 2017, No. tion” for “State Highway and Transporta- 
707, § 134. tion Department”. 


23-4-706. Penalties — Actions to recover. 


(a) If any person or corporation operating a railroad or express 
company in this state, or any receiver, trustee, or lessee of any such 
person or corporation, violates any of the provisions of this act or aids 
or abets, or violates the tariff of charges as fixed by the Arkansas 
Department of Transportation or any of the rules regarding railroads or 
express companies as made by the department and for which there is no 
other penalty prescribed in this act, then the person or corporation, 
receiver, trustee, or lessee shall be liable to a penalty of not less than 
five hundred dollars ($500) nor more than three thousand dollars 
($3,000) for each violation of this act or such tariff of charges or rules 
and regulations. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which the violation may 
occur. 

(2)(A) The department shall institute the action, and actions for the 

recovery of the penalties prescribed in this act, through the prosecut- 

ing attorney of the proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney shall neglect for fifteen (15) days 
after notice to bring suit, the department may employ some other 
attorney at law to bring the suit who shall be allowed a fee therefor 
to be fixed by the court but not to exceed twenty-five percent (25%) of 
the amount collected. In such a case, the prosecuting attorney shall 
not interfere. 

(3) No such suit shall be dismissed or compromised without the 
consent of the court and of the department. 

(c) In all trials of cases brought for a violation of any tariff charges by 
the department, it may be shown in defense that the tariff so fixed was 
unjust. Nothing in this section shall be so construed as to in any 
manner interfere with the action for damages as provided in § 23-4- 
705. 
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History. Acts 1899, No. 53, § 18, p. 82; substituted “Department of Transporta- 
A.S.A. 1947, §§ 73-1414, 73-1414n; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 135. tion Department” in (a). 

Amendments. The 2017 amendment 


23-4-708. Rate sheets and tariff charges furnished department 
by railroads. 


(a) Every person or corporation operating any railroad or express 
business in this state is required to furnish the Arkansas Department 
of Transportation, within fifteen (15) days after notice to do so, with the 
rate sheet and tariff charges for transportation of every kind over the 
railroad. 

(b) The department shall fix rates and tariffs of charges accordingly 
for those express companies and railroads, the officers of which fail to 
furnish rate sheets or tariffs of charges as required in subsection (a) of 
this section. 


History. Acts! 1899, No. 53, § 9, p. 82; Amendments. The 2017 amendment 
C. & M. Dig., § 1627; Pope’s Dig., § 1949; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1513; Acts 2017, No. tion” for “State Highway and Transporta- 
707, § 186. tion Department” in (a). 


23-4-709. Ratemaking procedure. 


(a) It shall be the duty of the Arkansas Department of Transporta- 
tion to: 

(1) Examine and revise the rate sheet and tariff charges for freight or 
express matter for each railroad in this state; 

(2) Determine whether or not, and in what manner, if any, the 
charges and rates are more than just and reasonable compensation for 
the services rendered; and 

(3) Determine whether or not and in what manner, if any, such 
charges and rates are in violation of any of the provisions of this act. 

(b) The department: 

(1) Will make reasonable and just rates of freight, express, and 
passenger tariffs to be observed by all persons and corporations 
operating any railroad or engaged in transporting persons or property 
as express or freight in this state; 

(2) Shall make rules as to charges at any and all points for the 
necessary hauling and delivering of express and freight; and 

(3) Will regulate rates and charges for such services on all railroads 
as, in their judgment, justice to the public and the person or corporation 
requires and by rule make the rates and charges conform to the 
requirements of this act. 

(c) The department, in making such rules and regulations, shall first 
give the person or corporation to be affected notice to appear and show 
cause, if it can, why no change should be made in the rates then in force 
and shall take into consideration the character and nature of the 
service to be performed, the entire earnings of any railroad or express 
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company, the expense of operating the railroad or express company, and 
the income and value thereof. 

(d) When any tariff of charges is corrected and approved, the 
department shall append a certificate of its approval to the tariff of 
charges and give notice thereof to any officer or agent of the railroad or 
express company to be affected thereby. The tariff of charges shall be 
kept posted for at least five (5) days before the tariff and charges shall 
go into effect. 

(e) The department shall not alter or change any tariff of charges so 
approved by it except upon ten (10) days’ notice in writing to the person 
or corporation operating the express company or railroad to be affected 
by the change, giving the person or corporation an opportunity to be 
heard. The notice is to be given by delivering a copy thereof to any 
officer or agent of the person or corporation. 


History. Acts 1899, No. 53, § 9, p. 82; 
C. & M. Dig., § 1627; Pope’s Dig., § 1949; 
A.S.A. 1947, § 73-1513; Acts 2017, No. 
707, § 137; 2019, No. 315, § 2396. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 


tion Department” in the introductory lan- 
guage of (a). 

The 2019 amendment deleted “and 
regulations” following “rules” in (b)(2); 
and substituted “rule” for “regulation” in 


(b)(3). 


23-4-714. Complaints — Investigation. 


It shall be the duty of the Arkansas Department of Transportation, 
upon the complaint of any person, company, or corporation in writing, 
charging any person or corporation with discrimination or overcharge, 
to investigate the complaint and take such action in the premises as is 
provided in this act and which the facts in the case justify. 


History. Acts 1899, No. 58, § 23, p. 82; 
C. & M. Dig., §§ 1631, 1690; Pope’s Dig., 
§§ 1953, 1994; A.S.A. 1947, § 73-1522; 
Acts 2017, No. 707, § 138. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


23-4-715. Complaints — Hearings. 


It shall be the duty of the Arkansas Department of Transportation to 
hear all complaints made by any person, firm, or corporation against 
any such tariff of charges so approved, to hear the parties to the 
controversy in person or by attorney, or both. The department may take 
testimony, orally or in writing, and regulate argument thereon and 
conduct the investigation of such complaints in such manner as to the 
department may seem best adapted to arrive at the truth. When any 
changes are made in any tariff of charges, notice thereof shall be given 
to the person or corporation to be affected thereby. 


History. Acts 1899, No. 538, § 15, p. 82; 
C.& M. Dig., § 1689; Pope’s Dig., § 1993; 
A.S.A. 1947, § 73-1518; Acts 2017, No. 
707, § 139. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 
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23-4-716. Liability as to rates approved by department. 


In no instance shall any person or corporation operating a railroad or 
express company, the schedule of charges of which have been submitted 
to, revised, and approved by the Arkansas Department of Transporta- 
tion, be civilly or criminally liable for the making of any charge that has 
been authorized by the tariff of charges approved by the department or 
the rules and regulations prescribed by the department. 


History. Acts 1899, No. 53, § 15, p. 82; substituted “Department of Transporta- 
C. & M. Dig., § 1689; Pope’s Dig., § 1993; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 73-1518; Acts 2017, No. tion Department” and substituted “that” 


707, § 140. for “which”. 
Amendments. The 2017 amendment — 


23-4-717. Railroads required to furnish copies of traffic agree- 
ments and other information to department. 


Upon notice to do so, every person or corporation operating a railroad 
or express company having an agent or office in the state shall furnish 
the Arkansas Department of Transportation with all the information 
required to enable the department to perform its duties relative to the 
management of their respective lines and connecting lines and, particu- 
larly, with copies of all leases, contracts, and agreements with other 
lines, express companies, or sleeping car companies and shall furnish 
all such information as to the number of persons employed in the 
different departments of their service and the wages paid these em- 
ployees, as the department may require. 


History. Acts 1899, No. 53, § 16, p. 82; Amendments. The 2017 amendment 
C. & M. Dig., § 1628; Pope’s Dig., § 1950; substituted “Department of Transporta- 
A.S.A. 1947, §. 73-1519; Acts 2017, No. tion” for “State Highway and Transporta- 
707, § 141. tion Department”. 


23-4-718. Access to railroad books by department — Penalties. 


(a)(1) The Arkansas Department of Transportation shall have the 
right at such times as the department deems necessary to inspect the 
books and papers of any railroad company and to examine under oath 
any officer, agent, or employee of the railroad in relation to the business 
and affairs of the railroad. 

(2) If any railroad refuses to permit the department to examine its 
books and papers, the railroad company, for each offense, shall pay to 
the State of Arkansas not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500) for each day it shall so fail and refuse. 

(b) Any officer, agent, or employee of any railroad company who, 
upon proper demand, shall fail or refuse to exhibit to the department 
any book or paper of such a railroad company which is in the possession 
or under the control of the officer, agent, or employee shall be deemed 
guilty of a misdemeanor and upon conviction in any court having 
jurisdiction shall be fined for each offense a sum not less than one 
hundred dollars ($100) nor more than five hundred dollars ($500). 


23-4-719 


History. Acts 1899, No. 53, §§ 25, 26, p. 
82; C. & M. Dig., §§ 1625, 1626; Pope’s 
Dig., §§ 1947, 1948; A.S.A. 1947, §§ 73- 
1524, 73-1525; Acts 2017, No. 707, § 142. 

Amendments. The 2017 amendment, 
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in (a)(1), substituted “Department of 
Transportation” for “State Highway and 
Transportation Department” and substi- 
tuted “the department deems” for “they 
may deem”. 


23-4-719. Enforcement of Acts 1899, No. 53 — Mandamus. 


If any person or corporation operating any railroad or express 
company fails, refuses, or neglects, after notice by the Arkansas 
Department of Transportation, to put up its rate sheet, giving its tariff 
of charges in the manner, place, and time as provided in this act; to 
furnish the department with the rate sheet and tariff of charges as 
provided for in this act; to furnish cars and motive power for the prompt 
transportation of freight as provided in this act; to comply with any 
provision of this act; or to make returns as required by this act, then the 
person or corporation shall be subject to a writ of mandamus. The writ 
shall be issued by any circuit court of this state where the person or 
corporation has an office, agent, or place of business to compel a 
compliance with the provisions and requirements of this act. The writ 
shall issue in the name of the State of Arkansas at the relation of the 
department appointed under the provisions of this act, and failure to 
comply with the requirements shall be punishable as and for a 


contempt. 


History. Acts 1899, No. 53, § 22, p. 82; 
C.& M. Dig., § 1694; Pope’s Dig., § 1997; 
A.S.A. 1947, § 73-1521; Acts 2017, No. 
707, § 143. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


SUBCHAPTER 8 — RAILROADS AND TRANSPORTATION COMPANIES — PASSES 
AND FREE TRANSPORTATION 


SECTION. 

23-4-805. Exemptions — Certain officials 
permitted to accept and 
use passes. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an. emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 
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23-4-805. Exemptions — Certain officials permitted to accept 
and use passes. 


(a) Sheriffs are exempt from the provision of § 23-4-803 [repealed], 
and it shall not be unlawful for railroad companies to furnish free 
passes to them. 

(b) The Commissioner of Elementary and Secondary Education and 
the Director of the Division of Career and Technical Education and the 
prosecuting attorneys and judges of the circuit courts of the several 
judicial districts of this state shall be permitted to accept and use a free 
pass on any railroad in this state without incurring any penalty 
prescribed under § 23-4-803 [repealed]. 

(c) Any county judge or any constable or deputy sheriff within the 
State of Arkansas is permitted to accept and use a free pass on any 
railroad in the State of Arkansas without incurring the penalty pre- 
scribed in § 23-4-803 [repealed]. 

(d) No railroad company issuing such a pass shall be liable for the 
penalty set out in § 23-4-802 or liable to prosecution under any of the 
laws of the State of Arkansas because of the issuance of the pass. 


History. Acts 1895, No. 77, § 1, p. 102; 
1903, No. 192, § 2, p. 376; 1917, No. 400, 
§ 1, p. 1866; C. & M. Dig., § 893; Acts 
1931, No. 151, § 1; 1935, No. 19, § 1; 
Pope’s Dig., § 1096; A.S.A. 1947, § 73- 
1532; Acts 2019, No. 910, § 2347. 

Amendments. The 2019 amendment 


substituted “Commissioner of Elementary 
and Secondary Education and the Direc- 
tor of the Division of Career and Technical 
Education” for “Commissioner of Educa- 
tion and the Director of the Department of 
Career Education” in (b). 


SUBCHAPTER 9 — Rurat E.vectric DistrisuTION COOPERATIVES 


SECTION. 
23-4-902. Exemption from rate case pro- 
cedures, etc. 


23-4-902. Exemption from rate case procedures, etc. 


A co-op, as defined in § 23-4-901, shall not be subject to rate case 
procedures and hearings and other requirements of §§ 23-4-402 — 
23-4-405, 23-4-407 — 23-4-418, and 23-4-620 — 23-4-634 and Arkansas 
Public Service Commission rules implementary thereof, hereafter re- 
ferred to as “rate case procedures”, by the commission unless: 

(1) By action of its board of directors, the co-op elects to be subject to 
rate case procedures by the commission; 

(2) A proposed change in the co-op’s rates and charges exceeds ten 
percent (10%) of total gross revenues; 

(3) Ten percent (10%) of the co-op’s member-consumers petition the 
commission to apply rate case procedures; or 

(4) As otherwise provided in this subchapter. 
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History. Acts 1987, No. 821, § 2; 2019, substituted “rules” for “regulations” in the 
No. 315, § 2397. introductory language. 
Amendments. The 2019 amendment 


SUBCHAPTER 10 — Poe ATTACHMENTS 


SECTION. rates, terms, and condi- 
23-4-1002. Nondiscriminatory access for tions. 

pole attachments. 
23-4-1003. Regulation by commission of 


23-4-1002. Nondiscriminatory access for pole attachments. 


A public utility shall provide nondiscriminatory access for a pole 
attachment to: ) 
(1) An electric utility; 
(2) A telecommunications provider; 
(3) A cable television service; _ 
(4) A cable internet access service; or 
(5) A municipality. 


History. Acts 2007, No. 740, § 1; 2021, Amendments. The 2021 amendment 
No, 377.8 3, added (5). 


23-4-1003. Regulation by commission of rates, terms, and con- 
ditions. 


(a) The Arkansas Public Service Commission: shall regulate the 
rates, terms, and conditions upon which a public utility shall provide 
access for a pole attachment. 

(b)(1) The commission shall develop rules necessary for the effective 
regulation of the rates, terms, and conditions upon which a public 
utility shall provide access for a pole attachment. 

(2) In developing and implementing the rules under this subsection, 
the commission shall consider: 

(A) The interests of the subscribers of the services offered through 
pole attachments; 

(B) The interests of the consumers of the public utility services; 

(C) Maintenance of reliability of public utility services; and 

(D) Compliance with applicable safety standards. 

(3) [Repealed.] 

(c) Nothing in this section prevents a public utility, an electric utility, 
a telecommunications provider, a cable television service, or a cable 
internet access service from entering into a voluntarily negotiated, 
written agreement regarding the rates, terms, and conditions upon 
which access for a pole attachment is provided. 


History. Acts 2007, No. 740, § 1; 2017, Amendments. The 2017 amendment 
No. 334, § 4. repealed (b)(3). 
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SUBCHAPTER 12 — ForMULA Rate Review Act 


SECTION. 7 

23-4-1205. Filing — Procedure. 

23-4-1206. Formula rate review — Re- 
quired information. 


Effective Dates. Acts 2021, No. 404, 
§ 8: Mar. 22, 2021. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that investments by public utilities 
that provide utility service in Arkansas 
are required to provide reliable service at 
reasonable rates, but the costs that drive 
public utility rates are changing; that 
public utilities need to have procedures 
that permit the rates to change in re- 
sponse to those changing conditions that 
affect costs and address the allocation of 
costs and design of rates; and that this act 
is immediately necessary to maintain 
stable rates and to mitigate the magni- 
tude of future rate changes by public utili- 
ties by clarification of the regulatory 
framework to ease the investment proce- 
dure for public utilities. Therefore, an 
emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 

Acts 2021, No. 894, § 6, provided: “Ret- 
roactivity. This act applies to any formula 


SECTION, 

23-4-1207. Formula — Adjustment of cus- 
tomer rates. 

23-4-1208. Term — Formula rate review. 


rate review approved and in effect under 
the Formula Rate Review Act, § 23-4- 
1201 et seq., on or before March 15, 2021.” 

Acts 2021, No. 894, § 8: Apr. 25, 2021. 
Emergency clause provided: “It is found 


and determined by the General Assembly 


of the State of Arkansas that investments 
by public utilities that provide utility ser- 
vice in Arkansas are required to provide 
reliable ‘service at reasonable rates, but 
the costs that drive public utility rates are 
changing; that, public utilities need to 
have procedures that permit the rates to 
change in response to those changing con- 
ditions that affect costs and address the 
allocation of costs and design of rates; and 
that this.act is immediately necessary to 
maintain stable rates and to mitigate the 
magnitude of future rate changes by pub- 
lic utilities by clarification of the regula- 
tory framework to ease the investment 
procedure for public utilities. Therefore, 
an emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 


23-4-1205. Filing — Procedure. 


(a)(1) A public utility filing an application for a general change or 
modification to its rates and charges under § 23-4-401 et seq., may as 
part of its application, file a notice with the Arkansas Public Service 
Commission that the public utility is electing to have its rates regulated 
under a formula rate review mechanism as authorized by this subchap- 
ter sx cou | | 

(2) The notice shall designate the formula rate review test. period 
based upon either a projected year or a test period under § 23-4-406. 
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(b) Upon receipt of a notice as described in subdivision.(a)(1) of this 
section, the commission shall: 

(1) Regulate the rates of the public utility according to this subchap- 
ter; and 

(2) Be required to approve a formula rate review mechanism utiliz- 
ing the formula rate review test period designated by the public utility. 

(c)(1)(A) An electric or natural gas public utility that has filed a 

notice of intent or has an application for a general change in rates and 

charges pending under § 23-4-401 et seq. that contains a notice of 

election to be regulated under a formula rate review effective March 

27, 2015, shall be regulated under this subchapter. 

(B)G) A water or sewer public utility that has filed a notice of 
intent or has an application for a general change in rates and charges 
pending under § 23-4-401 et seq. that contains a notice of election to 
be regulated under a formula rate review effective March 27, 2015, 
may request that the water or sewer public utility be regulated under 
this subchapter. 

(ii) Upon a public interest determination, the commission may 
authorize the water or sewer public utility’s request under subdivi- 
sion (c)(1)(B)() of this section to be regulated under this subchapter. 
(2)(A) A public utility shall not file for an initial formula rate review 
until at least one hundred eighty (180) days after rates have become 
effective pursuant to the final order on the application for a general 
change in rates. 

(B) A public utility that has filed a notice of intent or has an 

application for a general change in rates and charges pending under 
§ 23-4-401 et seq. that contains a notice of election to be regulated 
under a formula rate review effective March 27, 2015, may file for the 
initial formula rate review one hundred fifty (150) days after rates 
have become effective pursuant to the final order in the general rate 
case. 
(3)(A) The rates that are approved in the application for a general 
change in rates and charges shall remain in effect during the formula 
rate review term under § 23-4-1208, subject to the rate adjustments 
under this subchapter. 

(B) As part of an extension of the initial five-year term of a formula 
rate review under § 23-4-1207(d) and § 23-4-1208(a)(3), for an 
electric utility if the electric utility's class of customers with the 
highest level of consumption per customer that has rates that include 
a demand component, and any successors to such a class, as they 
existed on January 1, 2021, has an annual usage for the class as a 
whole in excess of five million megawatt hours (5,000,000 MWh), the 
commission shall, and for all other utilities the commission may 
approve changes to the rate design within an individual customer 
class consistent with § 23-4-422(b)(1). 

(d) An approved formula rate review mechanism shall require the 
public utility to file the information required by the commission under 
this subchapter not more than one hundred eighty (180) days before the 
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date on which the rates determined by the formula rate review 
mechanism will go into effect for each year. 

(e) An approved formula rate review mechanism shall require any 
party, according to the commission’s rules and procedures, to file with 
the commission a statement of the errors or objections at least ninety 
(90) days before the date on which rates determined by the formula rate 
review mechanism will go into effect for each year. 

(f) An approved formula rate review mechanism shall require the 
public utility to file with the commission any corrections or a rebuttal to 
the errors or objections raised by the parties at least seventy-five (75) 
days before the date on which rates determined by the formula rate 
review mechanism will go into effect for each year. 

(g)(1) The commission shall conduct a hearing, unless waived by the 
parties, at least fifty (50) days before the date on which rates deter- 
mined by the formula rate review mechanism will go into effect for each 
year. 

(2) The commission shall issue a final order at least twenty (20) days 
before the date on which rates determined by the formula rate review 
mechanism will go into effect for each year. 

(3)(A) Ifa final order is not issued at least twenty (20) yin before the 

date on which rates determined by the formula rate review mecha- 

nism will go into effect for each year, the public utility may put the 
proposed formula rate rider changes into effect subject to refund. 

(B) The commission may require reasonable security to assure the 
prompt payment of any refunds, including interest, that may be 
ordered. 


History. Acts 2015, No. 725, § 3; 2021, The 2021 amendment by No. 894 redes- 


No. 404, § 2; 2021, No. 894, § 2. 

A.C.R.C. Notes. Acts 2021, No. 894, 
§ 7, provided: “Applicability. This act ap- 
plies to any formula rate review approved 
and in effect: under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 

Pursuant to § 1-2-207(b), the amend- 
ment of this section by Acts 2021, No. 404, 
was superseded by the amendment of this 
section by Acts 2021, No. 894. 

Amendments. The 2021 amendment 
by No. 404 added (c)(3)(B). 


ignated (c)(1) as (c)(1)(A); substituted “An 
electric or natural gas public utility” for “A 
public utility” in (c)(1)(A); added (c)(1)(B); 
redesignated (c)(2) as (c)(2)(A) and (B); 
and added (c)(3)(B). 

Effective Dates. Acts 2021, No. 894, 
§ 6, provided: “Retroactivity. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 


23-4-1206. Formula rate review — Required information. 


(a) A formula rate review mechanism approved by the Arkansas 
Public Service Commission shall specify the minimum information 
required with each annual rate review filing. 

(b) Annual formula rate review filings under an approved formula 
rate review mechanism shall be developed using the formula rate 


review test period designated by the public utility under § 


1205(a)(2). 
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(c)(1) Annual formula rate review filings shall be prepared consistent 
with the Arkansas Public Service.Commission’s order on the public 
utility’s application for a general change in rates and: charges, 

(2) In the case of a formula rate review. test. period that uses a test 
period based on a projected year, an electing public utility may support 
any portion of the electing public utility’s. projected data through the 
use of information that relies on historical averages. 

(d) Any costs disallowed by the Arkansas Public Service Commission 
in its order on the public utility’s application for a general change in 
rates and charges shall not be eligible for recovery under a formula rate 
review mechanism. 

(e)(1) If a formula rate review test period utilizes projected data 
under § 23-4-406 or a projected year, rate changes under § 23-4-1207 
shall include an adjustment to net any differences between the prior 
formula rate review test period change in revenue and the actual 
historical year change in revenue for that same year. 

(2) A public utility shall report any differences between the prior 
formula rate review test period change in revenue and the historical 
year change in revenue for the same year. 

(3) Netting shall not begin until a public utility has accumulated a 
full twelve (12) months of a historical year to prepare a report. 

(4)(A) When calculating the adjustment to net any differences under 

subdivision (e)(1) of this section; the Arkansas Public Service Com- 

mission shall include the actual historical year change in revenue for 

a historical year, which shall be determined as follows: 

(i) For the purpose of including all of the elements of the change of 
revenue in calculating an adjustment to net any differences under 
subdivision (e)(1) of this section, the Arkansas Public Service Com- 
mission shall ensure that the revenue received for the historical year 
shall be composed of: 

(a) Prior formula rate review. test period changes in revenue; 

(b) Netting revenue from a prior formula rate review test period; 
and | 

(c) In order to isolate the change in revenue for the corresponding 
prior projected year being netted, prior projected year revenue for the 
year being netted; and 

(ii) The Arkansas Public Service Commission shall calculate an 
adjustment to net any differences under subdivision (e)(1) of this 
section by calculating the differences between the prior formula rate 
review test. period changes in revenue and the prior projected year 
revenue for the year being netted. 

(B) If the prior formula rate review test period change in revenue 
being netted was limited by § 23-4-1207(d)(2), the Arkansas Public 
Service Commission shall ensure that the revenue recovered shall be 
either: . 

(i) Applied first to any revenue amounts remaining from the prior 
approved formula rate review test periods specified in subdivision 
(e)(4)(A) of this section, second to the netting adjustment specified in 
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subdivision (e)(4)(A) of this section, and last to the prior projected 

year revenue for the year being netted specified in subdivision 

(e)(4)(A) of this section; or 

(ii) Proportioned by: 

(a) Calculating the sum of: 

(1) The revenue adjustment amount determined under § 23-4- 
1207(b); and 

(2) The netting adjustment determined under subdivision (e)(2) of 
this section and this subdivision (e)(4); 

(6b) Calculating the percentage of the sum represented by: 

(1) The revenue adjustment amount determined under § 23-4- 
1207(b); and 

(2) The netting adjustment determined under subdivision (e)(2) of 
this section and this subdivision (e)(4); and 

(c) Applying the percentages calculated in _ subdivision 
(e)(4)(B)(Gi)(6) of this section to the actual historical year change in 
revenue for that same year. 

(C)G) For the initial term ofa formula rate review mechanism 
approved and in effect on or before March 15, 2021, a public utility 
may choose to apply either subdivision (e)(4)(B)@) or subdivision 
(e)(4)(B)Gi) of this section for the term of an approved formula rate 
review approved under § 23-4-1208(a)(1). 

(ii) The Arkansas Public Service Commission shall authorize the 
public utility to use the chosen methodology. 

(iii) Except as provided in subdivisions, (e)(4)(D) and (E) of this 
section, the authorized methodology shall remain in effect. 

(D) During the final year of the initial five-year term of any 
formula rate review mechanism approved and in effect before March 
15, 2021, that uses a test period based upon a projected year, the 
public utility shall follow subdivision (e)(4)(B)(i1) of this section. 

(E)G) During any five-year extension term of a formula rate review 
mechanism that uses a test period based upon a projected year, the 
public utility shall propose, and the Arkansas Public Service Com- 
mission shall authorize, a public utility to follow subdivision 
(e)(4)(B)(ii) of this section for the five-year extension of the term of the 
formula rate review mechanism. 

(ii) For any formula rate review mechanism that uses a test period 
based upon a projected year and has an initial term that commences 
after January 1, 2021, the public utility shall follow subdivision 
(e)(4)(B)Gi) of this section for the initial five-year term of the formula 
rate review mechanism. 

(f) The public utility shall submit documentation fully supporting all 
calculations and adjustments as required by the rules of the Arkansas 
Public Service Commission. 

(g)(1) Except as provided in subdivision (g)(4) of this section and 
§ 23-4-1208(a)(2)(A)(Gi) and (5), a public utility or any other party to the 
proceeding subject to the Arkansas Public Service Commission’s rules 
and procedures may propose additional adjustments that are based on 
factors unique to the public utility. 
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(2) The Arkansas Public Service Commission shall not make any 
adjustments to the rates that are approved in the application for a 
general change in rates and charges during the formula rate review 
term except for those made under § 23-4-1205(c)(3)(B). 

(3) If a public utility has designated its formula rate review test 
period as based on a projected year under § 23-4-1205(a)(2), the public 
utility shall be allowed to recover its allowance for funds used during 
construction that is determined according to the uniform system of 
accounts adopted by the Arkansas Public Service Commission and any 
applicable accounting guidance issued by the Federal Energy Regula- 
tory Commission and conforms with generally accepted accounting 
principles, through rates developed using a projected year. 

(4) Unless the Arkansas Public Service Commission finds that it is in 
the public interest and makes specific findings in support, the Arkansas 
Public Service Commission shall not approve any adjustments or 
changes to the formula rate review filings that are inconsistent with the 
findings in the Arkansas Public Service Commission’s order on the 
public utility’s application for a general change in rates or charges, 
including a review of all of the components of a public utility’s books 
and records, including the balance sheet and income statement ac- 
counts as were included in the findings in the Arkansas Public Service 
Commission’s order on the public utility’s application for a general 
change in rates or charges, and shall continue to treat those items in a 
manner consistent with the findings in the Arkansas Public Service 
Commission’s order on the public utility's most recent application for a 
general change in rates or charges, except that an adjustment shall not 
be approved under this subsection that is inconsistent with other 
provisions of this chapter. 


History. Acts 2015, No. 725, § 3; 2021, 
No. 404, § 3; 2021, No. 894, § 3. 

A.C.R.C. Notes. Acts 2021, No. 894, 
§ 7, provided: “Applicability. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 

Pursuant to § 1-2-207(b), the amend- 
ment of this section by Acts 2021, No. 404, 
was superseded by the amendment of this 
section by Acts 2021, No. 894. 

Amendments. The 2021 amendment 
by No. 404 added (c)(2) and redesignated 
former (c) as (c)(1); substituted “Arkansas 
Public Service Commission’s” for “com- 
mission’s” in (c)(1) and made similar 
changes throughout the section; added 
(e)(4); added (g)(2) and redesignated for- 
mer (g) as (g)(1); and added “Except as 


provided in subdivision (g)(2) of this sec- 
tion and § 23-4-1208(a)(4) and (5)” in 
(g)(1). 

The 2021 amendment by No. 894 added 
(c)(2) and redesignated former (c) as (c)(1); 
substituted “Arkansas Public Service 
Commission’s” for “commission’s” in (c)(1) 
and made similar changes throughout the 
section; added (e)(4); added (g)(2) through 
(4) and redesignated former (g) as (g)(1); 
and added “Except as provided in subdivi- 
sion (g)(4) of this section and § 23-4- 
1208(a)(2)(A)Gi) and (5)” in (g)(1). 

Effective Dates. Acts 2021, No. 894, 
§ 6, provided: “Retroactivity. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 
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23-4-1207. Formula — Adjustment of customer rates. 


(a) Customer rates shall be adjusted in a formula rate review 
mechanism based on a comparison of the earned return rate to the 
target return rate. 

(b) Adjustments of customer rates shall be calculated using the 
following formula: 

(1) Ifthe earned return rate is less than the target return rate minus 
five-tenths percent (0.5%), the formula rate review mechanism revenue 
level for the formula rate review test period shall be increased by an 
amount necessary to increase the earned return rate to the target 
return rate; 

(2) If the earned return rate is greater than the target return rate 
plus five-tenths percent (0.5%), the formula rate review mechanism 
revenue level for the formula rate review test period shall be decreased 
by an amount necessary to decrease the earned return rate to the target 
return rate; or 

(3) If the earned return rate is less than or equal to the target return 
rate plus five-tenths percent (0.5%) and greater than or equal to the 
target return rate minus five-tenths percent (0.5%), the formula rate 
review mechanism revenue level for the formula rate review test period 
shall not change or be adjusted. 

(c) If a formula rate review test period utilizes projected data under 
§ 23-4-406 or a projected year, rates shall be adjusted by the netting of 
historical year differences under § 23-4-1206. 

(d)(1)(A) The total change in the formula rate review mechanism 
revenue level shall be allocated to each applicable rate schedule 
based on an equal percentage of the base rate revenue used in the 
development of rates in the Arkansas Public Service Commission’s 
order addressing the public utility’s last application for a general 
change in rates and charges. 

(B) As part of an extension of the five-year term of a formula rate 
review under § 23-4-1208(a)(3), for an electric utility if the electric 
utility’s class of customers with the highest level of consumption per 
customer that has rates that include a demand component, and any 
successors to such a class, as they existed on January 1, 2021, has an 
annual usage for the class as a whole in excess of five million 
megawatt hours (5,000,000 MWh), the commission shall, and for all 
other utilities the commission may, adjust the cost allocation, with 
respect to the total change in the formula rate review mechanism 
revenue level under subdivision (d)(1)(A) of this section, to each 
applicable rate schedule consistent with § 23-4-422(b)(2) and § 23- 
4-422(d)(2) and using the public utility’s most recent cost of service 
that was submitted under the terms of the public utility’s formula 
rate review mechanism. 

(C) The public utility shall file the resulting rate schedules as part 
of any formula rate review compliance filing. 

(2) The total amount of a revenue increase or decrease for each rate 
class shall not exceed four percent (4%) of each rate class’s total revenue 
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for the twelve (12) calendar months preceding the formula rate review 


test period. 


(e) Only one (1) rate review adjustment anh occur during any period 
of three hundred sixty-five (365) days. 


History. Acts 2015, No. 725, § 3; 2021, 
No. 404, § 4; 2021, No. 894, § 4. 

A.C.R.C. Notes. Acts 2021, No. 894, 
§ 7, provided: “Applicability. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 

Pursuant to § 1-2-207(b), the amend- 
ment of this section by Acts 2021, No. 404, 
was superseded by the amendment of this 
section by Acts 2021, No. 894. 

Amendments. The 2021 amendment 
by No. 404 added (d)(1)(B) and (C); and 


redesignated former (d)(1) as (d)(1)(A); 
and inserted “total” preceding so 
in (d)(2). 

The 2021 amendment by No. 894 added 
(d)(1)(B) and (C); and redesignated former 
(d)(1) as (d)(1)(A); and inserted “total” 
preceding “revenue” in (d)(2). 

Effective Dates. Acts 2021, No. 894, 
§ 6, provided: “Retroactivity. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq.,; on or 
before March 15, 2021.” 


23-4-1208. 


(a)(1) The term of any formula rate review approved by the Arkansas 
Public Service Commission shall not exceed five (5) years from the date 
of the commission’s final order on the application by the public utility 
for a general change in rates and charges. 

(2)(A)G) Upon a determination that it is in the public interest, a 

public utility may request and the commission may extend the term 

of the formula rate review mechanism by a period of no more than five 

(5) years beyond the initial term. 

(ii) Except as provided in subdivision (a)(2)(A)(ii1) of this section, 
as part of granting any extension of the initial term of a formula rate 

~mechanism, the public utility may propose and the commission may 
make the following adjustments, consistent with this subchapter and 
other applicable statutory provisions for a public utility or any other 
party to a proceeding subject to the commission’s jurisdiction that 
may be proposed, and the commission may approve: 

(a) Reasonable and necessary revisions to the formula rate plan 
mechanism proposed by the parties that are necessary to ensure that 
the mechanism is consistent with the public interest but that do not 
materially change the provisions of the formula rate plan mecha- 
nism; and 

(b) An increase or decrease to the utility’s authorized return on 
equity by no more than ten (10) basis points based upon consideration 
of § 23-4-410(c)-(e), including making any required findings. 

(iii) For an electric utility if the electric utility’s class of customers 
with the highest level of consumption per customer that has rates 
that include a demand component, and any successors to such a class, 
as they existed on January 1, 2021, has an annual usage for the class 
as a whole in excess of five million megawatt hours (5,000,000 MWh): 

(a): An electric utility may request, and the commission shall 

- approve, an extension of the term of the formula rate review mecha- 


Term — Formula rate review. 
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nism by a period of five (5) years beyond the initial five-year term, 

provided the request is made on or before March 15, 2021; and 

(b) Any requests for an extension of the initial term of a formula 
rate plan mechanism made after March 15, 2021, shall be subject to 
subdivision (a)(2)(A)(i) of this section. 

(B) As part of any extension of the initial term of a formula rate 
review, for an electric utility if the electric utility’s class of customers 
with the highest level of consumption per customer that has rates 
that include a demand component, and any successors to such a class, 
as they existed on January 1, 2021, has an annual usage for the class 
as a whole in excess of five million megawatt hours (5,000,000 MWh), 
the commission shall adjust the cost allocation of any adjustment 
with respect to the total change in the formula rate review mecha- 
nism revenue level under § 23-4-1207(d) to each applicable rate 
schedule consistent with § 23-4-422(b)(2) and § 23-4-422(d)(2) using 
the public utility's most recent cost of service that was submitted 
under the terms of the public utility’s formula rate review mecha- 
nism, and the public utility shall file with the commission the 
resulting rate schedules as part of any formula rate review compli- 
ance filing. 

(C) As part of any extension of the initial term of a pepentde rate 
review mechanism, for an electric utility if the electric utility’s class 
of customers with the highest level of consumption per customer that 
has rates that include a demand component; and any successors to 
such a class, as they existed on January 1, 2021, has an annual usage 
for the class as a whole in excess of five million megawatt hours 
(5,000,000 MWh), the commission shall approve changes to the rate 
design within an individual customer class under § 23-4- 
1205(c)(3)(B) and subject to § 23-4-422(b)(1) using the public utility’s 
most recent cost of service that was submitted under the terms of the 
public utility formula rate review mechanism, and the public utility 
shall file with the commission the resulting rate schedules as part of 
any formula rate review compliance filing. 

(3) During the five-year term of an extension of any formula rate 
review mechanism with an initial five-year term approved before 
March 15, 2021, for an electric utility if the electric utility’s class of 
customers with the highest level of consumption per customer that has 
rates that include a demand component, and any successors to such a 
class, as they existed on January 1, 2021, has an annual usage for the 
class as a whole in excess of five million megawatt hours (5,000,000 


(A)(i) If the commission as part of its order in the public utility’s 
most recent application for a general change in rates and charges 
under § 23-4-401 et seq. adjusted the cost allocation to each appli- 
cable rate schedule under the then-applicable provisions of § 23-4- 
422, then the commission shall: 

(a) Use a public utility's most’ recent cost of service that was 
submitted under the terms of the pups pani s formula rate review 
mechanism; 
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(b). Adjust the revenues recoverable from each class of customers ‘to 
implement the unadjusted cost allocation in an equal annual adjust- 
ment over the five-year term of an extension; and 

(c) This subdivision (a)(3)(A) shall be used to adjust the amounts 
under § 23-4-1207(d)(1). 

(ii) The commission shall not make any other adjustments to the 
amounts under § 23-4-1207(d); 

(B) For a public utility’s class of customers with the highest level 
of consumption per customer that has rates with a demand compo- 
nent, any decrease in the costs allocated to that class of customers 
under subdivision (a)(3)(A) of this section shall serve to lower the 
maximum amount of the revenue increase for that class under 
§ 23-4-1207(d)(2); 

(C) For a public utility’s classes of customers other than the class 
of customers with the highest level of consumption per customer that 
has rates with a demand component, any increase in the costs 
allocated to those classes of customers as well as any amounts that 
lower the maximum revenue increase for any class of customers 
under subdivision (a)(3)(B) of this section shall be included in the 
adjustment of customer rates for those classes of customers subject to 
§ 23-4-1207(d)(2); 

(D) For a public utility’s nonresidential classes of customers that 
have rates with a demand component other than the class of 
customers with the highest level of consumption per customer that 
has rates with a demand component, the public utility may establish 
and the commission shall approve a maximum level of consumption 
or demand to be eligible for service as part of those classes that is 
lower than the minimum level of consumption or demand to be 
eligible for the class of customers with the highest level of consump- 
tion per customer that has rates with a demand component; and 

(EK) Ifthe commission as part of its order in the public utility's most 
recent application for a general change in rates and charges under 
§ 23-4-401 et seq. adjusted the rate design for the class of customers 
with the highest level of consumption per customer that has rates 
with a demand component under the then-applicable provisions of 
§. 23-4-422, then: 

(i) The commission shall approve changes to the rate design within 
an individual customer class under § 23-4-1205(c)(3)(B) subject to 
§ 23-4-422(b)(1) using the utility's most recent cost of service that 
was submitted under the terms of its formula rate review mecha- 
nism; 

(ii) The commission shall modify the rate design changes required 
under § 23-4-422(b)(1), § 23-4-1205(c)(3)(B), and this subdivision 
(a)(3), as described in this subdivision (a)(3)(E); and 

(iii) The commission shall adjust the rate design to the class of 
customers with the highest level of consumption per customer, which 
has rates with a demand component in an equal annual adjustment 
over the first three (3) years of the five-year term of an extension, and 
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the public utility shall file the resulting rate schedules annually as 

part of any formula rate review compliance filing until the adjust- 

ment in this subdivision (a)(3)(E)(@ii) is fully implemented. 

(4) During the five-year term of an extension, for an electric public 
utility with a formula rate review mechanism that uses a test period 
based on a projected year with an initial five-year term and that was 
approved and in effect by the commission before March 15, 2021, for an 
electric utility if the electric utility’s class of customers with the highest 

level of consumption per customer that has rates that include a demand 
component, and any successors to such a class, as they existed on 
January 1, 2021, has an annual usage for the class as a whole in excess 
of five million megawatt hours (5,000,000 MWh): 

(A) The debt-to-equity ratio, for the purpose of setting rates, shall 
be fixed at a public utility’s actual debt-to-equity ratio reflected in the 
commission order issued on December 11, 2020, addressing the 
annual formula rate review filing during the final year of the initial 
five-year term; 

(B) If the commission imputes a level of short-term debt for 
ratemaking purposes, the amount, stated as a percentage, shall not 
exceed the amount included in the capital structure reflected in the 
commission order issued on December 11, 2020, addressing the 
annual formula rate review filing during the final year of the initial 
five-year term; 

(C) The target return rate in effect during the five-year term of the 
formula rate review mechanism shall be set equal to an amount that 
is ten (10) basis points lower than the target return rate in effect 
during the initial five-year term of the formula rate review mecha- 
nism; 

(D) All other capital structure components, for the purpose of 
setting rates as well as all other components of a public utility’s books 
and records, including the balance sheet and income statement 
accounts, ‘shall be determined consistent with § 23-4-1206(g); and 

(E) If the commission imputes any amount for any liabilities that 
are reflected in the capital structure for ratemaking purposes, it shall 
not include any amount stated as a percentage that exceeds the 
amount stated as a percentage included in the capital structure 
reflected in the commission order issued on December 11, 2020, 
addressing the annual formula rate review filing during the final year 
of the initial five-year term. 

(5) During the five-year term of an extension, for an electric public 
utility with a formula rate review mechanism that uses a test period 
based on a projected year with an initial five-year term and that was 
approved and in effect by the commission before March 15, 2021, for an 
electric utility if the electric utility’s class of customers with the highest 
level of consumption per customer that has rates that include a demand 
component, and any successors to such a class, as they existed on 
January 1, 2021, has an annual usage for the class as a whole in excess 
of five million megawatt hours (5,000,000 MWh), to the extent practi- 
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cable, the public utility shall do the following with respect to providing 
support for its annual formula rate review evaluation reports during 
the five-year term of the extension: 

(A)Gi) The public utility shall support the purpose for and level of 
its projected year investments or expenses with those projections 
based primarily upon historical averages and making specific adjust- 
ments to those amounts instead of basing those projections primarily 
on the public utility's corporate budget. 

(ii) The public utility shall use its four-year average historical 
plant balances for enumerated blanket funding projects associated 
with capital investment that are mandated by law or regulation, 
customer-driven, or necessary to maintain the reliability of the 
electric grid as the baseline for the investments going forward, and to 
complete this, the public utility may categorize investments accord- 
ing to the public utility's primary objective, including mandated 
work, preapproved projects, storm work, and-reliability work instead 
of using the public utility’s corporate budget to determine the amount 
included in the projected year. 

(iii) For any projects that fall outside the recurring enumerated 
categories that are based on the historical averaging, the public 
utility shall separately identify, to the extent practicable, each project 
and support the project as a specific adjustment to the projected year 
amounts, similar to the presentation of an adjustment made during 
an application for a general change or modification in rates and 
charges, and to complete this, the public utility may determine that 
projects should be grouped together when the projects contain a 
combination of proposed investments associated with both baseline 
reliability and load stability projects, such as pole line and circuit 
inspection programs, and other reliability efforts that the siete 
utility plans to undertake in the projected year; 

(B) The public utility shall use the four-year historical. averages 
described in subdivision (a)(5)(A)(i) of this section, except that: 

(i) The public utility shall adjust the historical averages upward or 
downward for specific capital projects and anticipated cost increases 
or decreases that the utility reasonably expects are likely to occur 
within the projected year and for which the utility provides additional 
support consistent with other filing support thresholds that the 
commission applied to the utility’s formule: rate review mechanism 
during its initial five-year term; and 

(ii) Expenses related to capital investments that the utility has 
already explained shall not require separate support, including 
depreciation and property taxes; 

(C)Gi) The support for the projected year, described in subdivisions 
(a)(5)(A) and (B) of this section, shall be applied to the transmission 

-and generation functional areas to the extent deemed practicable by 
the public utility. 

(ii) If not practicable, the public utility shall use reasonable efforts 
to establish a similar framework to present capital investment; 


79 REGULATION OF RATES AND CHARGES GENERALLY 23-4-1208 


(D) The public utility shall use reasonable efforts to develop a 
similar methodology as described in subdivision (a)(4) of this section 
and this subdivision (a)(5) for projected year expenses; and 

(EK) Not less than forty-five (45) days before the public utility’s 
annual evaluation report filing: 

(i) The public utility shall make available to the other eligible 
parties in the formula rate review proceeding information regarding 
the public utility’s construction projects and purchases that closed to 
plant during the historical year; and 

(ii) To the extent reasonably practicable, the public utility shall 
provide an overview of its planned distribution projects describing 
the public utility’s projected year planned distribution unadjusted 
investment and expenses. 

(6) Subdivisions (a)(4) and (5) of iis section are subject to the 
applicable accounting and tax requirements, including the normaliza- 
tion rules of the Internal Revenue Service as in effect on January 1, 
2021, and generally acceptable accounting principles. 

(7) The rate review mechanism shall continue until all historical 
years have’ been netted under § 23-4-1206(e)(1) and rates have been 
adjusted under § 23-4-1207(c). 

(b)(1) A formula rate review shall continue until a final order is 
issued on an application for a general change in rates and charges filed 
by a public utility or an application for a change in general rates and 
charges filed by the public utility as ordered by the commission. The 
rate review mechanism shall continue until all historical years have 
been netted under § 23-4-1206(e)(1) and rates have been adjusted 
under § 23-4-1207(c): 

(2)(A) A public utility may file an application for a change i in rates 

and charges under § 23-4-401 et seq. at'any time during an extension 

of the term of a formula rate review mechanism. 

(B) If the public utility, during the five-year term of an extension, 
for an electric public utility with a formula rate review mechanism 
that uses a test period based on a projected year with an initial 
five-year term that was approved and in effect by the commission 
before March 15, 2021, for an electric utility whose largest class of 
customers with the highest level of consumption per customer that 
has rates that include a demand component, and any successors to 
such a class, as they existed on January 1, 2021, has an annual usage 
for the class as a whole in excess of five million megawatt hours 
(5,000,000 MWh), does not file an application for a change in general 
rates and charges under § 23-4-401 et seq. under subdivision 
(b)(2)(A) of this section before the final year of an extension term, the 
electric utility shall do so during the final year of the extension of the » 
term of a formula rate review mechanism. 

(3) In any application for a change in general rates and charges filed 
during or at the conclusion of the initial term or any extension of the 
term of a formula rate review mechanism that uses a test period based 
upon. a projected year: 
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(A) A public utility’s prior designation of a formula rate review test 
period based upon a projected year under § 23-4-1205(a)(2) shall not 
affect the public utility’s right to designate a test period to justify new 


rates under § 23-4-406; 


(B) A public utility’s formula rate review test period based upon a 
projected year under § 23-4-1205(a)(2) may include, at the public 
utility’s discretion, all or part of the same historical periods or 
projected periods as those included in a test period to justify new 


rates under § 23-4-406; and ~ 


(C) An application described in this subdivision (b)(3) shall not 
limit subdivision (b)(1) of this section. 


History. Acts 2015, No. 725, § 3; 2021, 
No. 404, § 5; 2021, No. 894, § 5. 

A.C.R.C. Notes. Acts 2021, No. 894, 
§ 7, provided: “Applicability. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 

Pursuant to § 1-2-207(b), the amend- 
ment of this section by Acts 2021, No. 404, 
was superseded by the amendment of this 
section by Acts 2021, No. 894. 

Amendments. The 2021 amendment 
by No. 404 redesignated former (a)(2) as 
(a)(2)(A)(i); in (a)(2)(A)(i), inserted “a pub- 
lic utility may request and” and “of the 
formula rate review mechanism”; added 
(a)(2)(A)Gi), (a)(2)(B) and (C), and inserted 


(a)(3) through (6) and redesignated former 
(a)(3) as (a)(7); and added (b)(2) and (3) 
and redesignated former (b) as (b)(1). 

The 2021 amendment by No. 894 redes- 
ignated former (a)(2) as (a)(2)(A)(i); in 
(a)(2)(A)G), inserted “a public utility may 
request and” and “of the formula rate 
review mechanism”; added. (a)(2)(A)(ii), 
(iii), (a)(2)(B) and (C), and inserted (a)(3) 
through (6) and redesignated former (a)(3) 
as (a)(7); and added (b)(2) and (3) and 
redesignated former (b) as (b)(1). 

Effective Dates. Acts 2021, No. 894, 
§ 6, provided: “Retroactivity. This act ap- 
plies to any formula rate review approved 
and in effect under the Formula Rate 
Review Act, § 23-4-1201 et seq., on or 
before March 15, 2021.” 


CHAPTER 10 


TRANSPORTATION OF PASSENGERS AND FREIGHT 
GENERALLY 


SUBCHAPTER. 
3. FREIGHT — CARRIERS GENERALLY. 


4. FreicgHt — RaILroaps. 


SUBCHAPTER 3 — FREIGHT — CARRIERS GENERALLY 


SECTION. 
23-10-301. Express and freight rules pre- 
scribed by department. 


SECTION. 
23-10-302. Express offices and delivery — 
Penalties. 


23-10-301. Express and freight rules prescribed by department. 


The Arkansas Department of Transportation shall make rules to be 
observed by all persons or corporations operating any railroad or 
engaged in transporting property as express or freight in this state, in 
respect to the receiving, hauling, transporting, storing, and delivering 


81 


PASSENGERS AND FREIGHT GENERALLY 


23-10-302 


of freight and express as, in its judgment, the public convenience may 


require. 


History. Acts 1907, No. 422, § 3, p. 
1137; C. & M. Dig., § 1649; Pope’s Dig., 
§ 1970; A.S.A. 1947, § 73-1304; Acts 
2017, No. 707, § 144; 2019, No. 315, 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 

The 2019 amendment deleted “and 


§ 2398. 


regulations” following “rules”. 
Amendments. The 2017 amendment 


23-10-302. Express offices and delivery — Penalties. 


(a)(1) All corporations doing an express business in Arkansas are 
required to establish and maintain an office in all cities of the first class 
in Arkansas, for the purpose of receiving shipments to be made by 
express and to receive and deliver all packages carried or sent by 
express to the cities. 

(2) The express offices shall be open for business in the cities at all 
reasonable times and hours. 

(b) The Arkansas Department of Transportation is authorized and 
directed to define the limits in the cities in which express companies 
shall make free delivery of all express packages received by them. 

(c)(1) Any express company refusing to establish and maintain the 
offices or refusing to deliver free any express packages received by them 
within the limits fixed by the department shall be guilty of a misde- 
meanor for each failure or refusal to comply with the terms of this 
section or the orders of the department and shall be fined in any sum 
not exceeding one hundred dollars ($100) for each offense. 

(2) Each day that the company refuses to establish and maintain the 
offices and each refusal to deliver within the Radi fixed by the 


department shall be a separate offense. 


History. Acts 1911, No. 356, §§ 1-3; C. 
& M. Dig., §§ 854-856, 938-940; Pope’s 
Dig., §§ 1058-1060, 1142-1144; A.S.A. 
1947, §§ 73-1301 — 73-1303; Acts 2017, 
No. 707, § 145. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (b). 


SUBCHAPTER 4 — FREIGHT — RAILROADS 


SECTION. 

23-10-406. Penalties for violations of 
§§ 23-10-402, 23-10-403, 
23-10-405, and 23-10-409 
— 23-10-431, or rules of 
department — Actions to 
recover. 

23-10-407. Reasonable rules for transpor- 
tation of freight permitted. 

23-10-408. Contracts or rules abridging 
liability of railroad void. 

23-10-415. Duty to exchange and return 
cars. 


SECTION. 

23-10-432. Duty to furnish cars — Rea- 
sonable time for request- 
ing cars. 

23-10-434. Liability for failure to furnish 
or exchange cars — Excep- 
tions. 

23-10-435. Liability for cars of another 
railroad. 

23-10-436. Penalty for gross negligence in 
not furnishing or exchang- 
ing cars — Fee of prosecut- 
ing attorney. 
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SECTION. 
23-10-437. Intrastate freight — Rules. 


23-10-406. Penalties for violations of §§ 23-10-402, 23-10-403, 
23-10-405, and 23-10-409 — 23-10-431, or rules of 
department — Actions to recover. 


(a) If any person or corporation operating a railroad in this state for 
the transportation of freight, or any receiver, trustee, or lessee of any 
such person or corporation, or any other person or corporation as 
defined in § 23-10-402 or its employees or agents violate any of the 
provisions of §§ 23-10-402, 23-10-403, 23-10-405, and 23-10-409 — 
23-10-431, or aid or abet therein, or violate the tariff of charges or the 
rules of the Arkansas Department of Transportation as fixed by the 
department regarding railroad companies upon furnishing cars upon 
application of shippers, and regarding transportation, delivery, and 
storage of freight, forbidden pooling, discrimination, rebate, drawback, 
or other similar device, either directly or indirectly, or regarding any of 
the rules made by the department based upon §§ 23-10-402, 23-10-4083, 
23-10-405, and 23-10-409 — 23-10-431, and for which there is no other 
penalty prescribed in §§ 23-10-402, 23-10-403, 23-10-405, and 23-10- 
409 — 23-10-431, then the person, corporation, receiver, trustee, lessee, 
or any other person or corporation as defined in § 23-10-402 shall be 
liable to a penalty of not less than five hundred dollars ($500) nor more 
than three thousand dollars ($3,000) for each violation of §§ 23-10-402, 
23-10-403, 23-10-405, and 23-10-409 — 23-10-431, or of such rules of 
the department based upon §§ 23-10-402, 23-10-403, 23-10-405, and 
23-10-409 — 23-10-431. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which the violation may 
occur. 

(2)(A) The department shall institute an action for the recovery of 

the penalties prescribed in §§ 23-10-402, 23-10-4038, 23-10-405, and 

23-10-409 — 23-10-4381 through the prosecuting attorney of the 

proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department shall employ some other compe- 
tent attorney at law to bring the suit who shall be allowed a fee to be 
fixed by the court not to exceed twenty-five percent (25%) of the 
amount collected. In such a case, the prosecuting attorney shall not 
interfere. 

(3) No such suits shall be dismissed or compromised without the 
consent of the court and the department. 

(c) Nothing in this section shall be so construed as to interfere in any 
manner with the action for damages as provided in § 23-10-431. 
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History. Acts 1907, No. 193, § 22, p. substituted “Department of Transporta- 
453; C. & M. Dig., § 914; Pope’s Dig., tion” for “State Highway and Transporta- 
§ 1118; A.S.A. 1947, § 73-1329; Acts tion Department” in (a). 

2017, No. 707, § 146; 2019, No. 315, The 2019 amendment deleted “and 
§ 2399. - regulations” following “rules” near the end 
Amendments. The 2017 amendment of (a). 


23-10-407. Reasonable rules for transportation of freight per- 
mitted. 


(a) It shall be lawful for railroads to prescribe rules for the transpor- 
tation of merchandise, livestock, and other freight that are reasonable 
and not inconsistent with the common law or statutory duties and 
habilities of railroads as common carriers. 

(b) The reasonableness or unreasonableness of the rules shall be 
determined by ajury in all cases where the rules become an issue before 
any court. 


History. Acts 1907, No. 239, § 3, p. Amendments. The 2019 amendment 
557; C. & M. Dig., § 845; Pope’s Dig., deleted “and regulations” following “rules” 
§ 1049; A.S.A. 1947, § 73-1358; Acts in (a) and (b); and deleted “or regulations” 
2019, No. 315, § 2400. following “rules” in (b). 


23-10-408. Contracts or rules abridging liability of railroad 
void. 


(a) It shall be unlawful for any railroad or any of its agents or 
employees to enter into an agreement or contract with any shipper of 
any livestock, merchandise, or other freight for the purpose of abridg- 
ing, modifying, limiting, or abrogating the statutory and common law 
duties and liabilities of the railroad as a common carrier. All agree- 
ments and contracts made for that purpose are declared to be void and 
shall not be enforced by any of the courts of this state. 

(b) All rules prescribed by any railroad for the transportation of any 
merchandise, livestock, or other freight which are inconsistent with the 
common law and statutory duties and liabilities of railroads as common 
carriers or that in anywise limit or abridge the statutory and common 
laws and rights of any shipper are declared to be void and shall not be 
enforced by any of the courts of this state. 


History. Acts 1907, No. 239, §§ 1, 2, p. Amendments. The 2019 amendment 
557; C. & M. Dig., §§ 843, 844; Pope’s. deleted “and regulations” following “rules” 
Dig., §§ 1047, 1048; A.S.A. 1947, §§ 73- in (b). 

1356, 73-1357; Acts 2019, No. 315, § 2401. 


23-10-415. Duty to exchange and return cars. 


(a)(1) It shall be the duty of every railroad company in this state to 
exchange loaded and empty cars in the transportation of freight, for the 
purpose of facilitating freight movement, with every other railroad with 
which the railroad connects forming any part of the route for the 
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shipment of the freight or with which it has or participates in joint rates 
for such shipments. 

(2) It shall be the duty of each of the railroad companies forming the 
route or having or participating in the joint rates, upon demand by the 
connecting line, to furnish to the connecting line within reasonable time 
after the loaded cars are delivered as many empty cars suitable for 
carrying the freight as may be delivered to it loaded by the connecting 
carrier for the purpose of transportation over its line or for delivery to 
any point on its line. 

(b) Upon demand of the owner thereof, it shall be the duty of every 
railroad company receiving the cars of another railroad company to 
return the cars within a reasonable time after demand therefor and 
within the time and according to the rules prescribed by the Arkansas 
Department of Transportation. 


History. Acts 1907, No. 193, § 1, p. 
453; C. & M. Dig., § 895; Pope’s Dig., 
§ 1099; A.S.A. 1947, § 73-1310; Acts 
2017, No. 707, § 147; 2019, No. 315, 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (b). 

The 2019 amendment deleted “and 


§ 2402. 


regulations” following “rules” in (b). 
Amendments. The 2017 amendment 


23-10-432. Duty to furnish cars — Reasonable time for request- 
ing cars. 


It shall be deemed, prima facie, a reasonable time within which to 
order cars that any shipper shall give notice thereof to the station agent 
at the place of shipment, or in his or her absence to the nearest station 
agent of the railroad company to which the application is made, three 
(3) days before a shipment of five (5) cars or fewer, and five (5) days for 
fewer than ten (10) but more than five (5) cars, and eight (8) days for ten 
(10) cars or more. It shall be the duty of the railroad companies to 
furnish their station agents with printed blanks upon which shippers 
may make application for their cars. However, nothing in this section 
and §§ 23-10-401, 23-10-4383 — 23-10-4387, and 23-12-605 shall be 
construed to exempt any railroad company from the obligation to 
furnish cars for shipment without the written notice, but it shall only be 
subject to the penalties of §§ 23-10-434 — 23-10-437 for failure to 
furnish cars to shippers where notice thereof shall be given in writing 
or, in case of shipment of freight wholly between points in this state, 
then in accordance with the rules of the Arkansas Department of 
Transportation. 


History. Acts 1909, No. 277, § 4, p. 
814; C. & M. Dig., § 1637; Pope’s Dig., 
§ 1958; A.S.A. 1947, § 73-1308; Acts 
2017, No. 707, § 148; 2019, .No.. 315, 
§ 2403. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 


tion” for “State Highway and Transporta- 
tion Department” at the end of the last 
sentence. 

The 2019 amendment deleted “and 
regulations” following “rules” in the last 
sentence. 
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23-10-434. Liability for failure to furnish or exchange cars — 
Exceptions. 


(a) Every railroad company that, in violation of any of the provisions 
of this section and §§ 23-10-401, 23-10-432, 23-10-433, 23-10-435 — 
23-10-4387, and 23-12-605, fails to furnish any cars for the shipment of 
any freight within a reasonable time or, in case of the shipment of 
freight between points within this state, within the time prescribed by 
the Arkansas Department of Transportation if the department shall 
prescribe the time by rules as provided in this section and §§ 23-10- 
401, 23-10-4382, 23-10-4383, 23-10-4385 — 23-10-4837, and 23-12-605, and 
the company fails to do so within a reasonable time, or fails to receive 
and forward any loaded cars or to exchange cars as provided for in this 
section and §§ 23-10-401, 23-10-432, 23-10-433, 23-10-4385 — 23-10- 
437, and 23-12-605, that company shall be liable to the shipper or other 
person injured or damaged thereby for all such injury and damages as 
may result to the shipper. The railroad company is also liable for all 
special damages of which it had notice at the time of the shipment or 
which occurs after written notice thereof, and shall be liable, in addition 
thereto, for an amount equal to a reasonable attorney’s fee, in case suit 
is brought for recovery of such damages. 

(b) In case of the failure or refusal to so furnish, within a reasonable 
time, any cars for the shipment of livestock, green fruit, vegetables, or 
other perishable freight, the railroad company shall be liable to the 
shipper for the damage caused thereby and a reasonable attorney’s fee 
in case suit is brought to recover the damages. 

(c) Every railroad company that fails to furnish cars or to exchange 
cars as required by the provisions of this section and §§ 23-10-401, 
23-10-4382, 23-10-433, 23-10-4835 — 23-10-4387, and 23-12-605 or by the 
rules of the department as provided in this section and §§ 23-10-401, 
23-10-432, 23-10-4383, 23-10-4385 — 23-10-4387, and 23-12-605 shall be 
liable to the railroad company injured thereby for all such damages as 
may result to it and, in addition thereto, an amount equal to a 
reasonable attorney’s fee in case of suit brought for the recovery of any 
damages. 


History. Acts 1909, No. 277, § 2, p. substituted “Department of Transporta- 
814; C. & M. Dig., § 1635; Pope’s Dig., tion” for “State Highway and Transporta- 
§ 1956; A.S.A. 1947, § 73-1306; Acts tion Department” in (a). 

2017, No. 707, § 149; 2019, No. 315, The 2019 amendment deleted “and 
§§ 2404, 2405. regulations” following “rules” in the first 
Amendments. The 2017 amendment sentence of (a) and in (c). 


23-10-435. Liability for cars of another railroad. 


(a) Every railroad company using cars of another railroad company, 
or cars which have been delivered to it by the other railroad company, 
shall be liable to the party entitled thereto to pay for the reasonable use 
and hire thereof and for injury or damages to or destruction of the cars, 
while in its possession or under its control, for the amount of such 
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injury. In the case of cars in the’ shipment of freight between points 
wholly within this state, the amount for the use or hire of the cars may 
be prescribed by the Arkansas Department of Transportation, except 
where the owners of the cars and the railway companies agree upon the 
compensation, in which case the amount so fixed shall govern. 

(b) When any railroad company or owner of any car is dissatisfied 
with the amount fixed by the department for the use, hire, loss, or 
destruction of, or damage to, the cars, or when the railroad company 
which is liable therefor fails to pay for the use, hire, loss, or destruction 
of the cars, the department or person entitled thereto, or which is liable 
for the use, hire, loss, injury, or destruction of the cars, shall be entitled 
to establish the reasonable value thereof in a suit brought i in any court 
of this state having jurisdiction of the parties and of the amount in 
controversy, and the court shall render such judgment as to it shall 
deem just and reasonable. 


History. Acts 1909, No: 277, § 2, p. Amendments. The 2017 amendment 
814; C. & M. Dig., § 1635; Pope’s Dig., substituted “Department of Transporta- 
§ 1956; A.S.A. 1947, § 73-1306; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 150. tion Department” in (a). 


23-10-436. Penalty for gross negligence in not furnishing or 
exchanging cars — Fee of prosecuting attorney. 


(a)(1) Every railroad company which willfully, by its own gross 
negligence or by the gross negligence of its agents having charge and 
management of the matter of furnishing cars, fails or refuses to furnish 
or exchange cars as provided for in this section and §§ 23-10-401, 
23-10-4382 — 23-10-4835, 23-10-4387, and 23-12-605 or to transport or 
deliver the cars within the time prescribed by the Arkansas Depart- 
ment of Transportation as to freight carried between points wholly 
within this state, or if not so prescribed, then within a reasonable time, 
shall, in addition to other liabilities provided for in this section and 
§§ 23-10-401, 23-10-4382 — 23-10-4385, 23-10-437, and 23-12-605 forfeit 
to the State of Arkansas, for each of the violations, not less than one 
dollar ($1.00) nor more than one hundred dollars ($100). 

(2) Each day of failure or neglect as to each car which the railroad 
company by willful or gross negligence fails or refuses to furnish or 
exchange shall be treated as a separate offense. 

(b)(1) Penalties are to be recovered in an action instituted by the 
department through the prosecuting attorney of the proper district. 

(2) No such suit shall be dismissed or compromised without the 
consent of the court and the department. | 

(3)(A) The prosecuting attorney shall be allowed a fee by the court 

not to exceed twenty-five percent (25%) of the amount collected. 

(B) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department may employ some other attorney 
at law to bring the suit, who shall be allowed a fee therefor to be fixed 
by the court, not to exceed twenty-five percent (25%) of the amount 
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collected, and in such case the prosecuting attorney shall not inter- 
fere. 


History. Acts 1909, No. 277, § 3, p. Amendments. The 2017 amendment 
814; C. & M. Dig., § 1636; Pope’s Dig., substituted “Department of Transporta- 
§ 1957; A.S.A. 1947, § 73-1307; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 151. tion Department” in (a)(1). 


23-10-4377. Intrastate freight — Rules. 


(a) The Arkansas Department of Transportation is authorized and 
empowered, as to all freight carried wholly within this state and the 
cars used therefor: . 

(1) To make and establish all needful rules, general and special, 
which may be different according to the circumstances and conditions of 
different railroads and localities and for different kinds and classes of 
freight and cars, providing for the time, place, and manner of demand- 
ing cars for or giving notice of shipment of such freight and the time, 
place, and manner and the order in which the cars shall be furnished to 
shippers for the purpose of shipping freight between points in this state; 
and 

(2) To prescribe rules for: 

(A) The furnishing, exchanging, and interchanging of cars, loaded 
and empty, by railroad companies as. between each other; 

(B) The time, place, terms, and:conditions upon which cars shall be 
furnished and interchange shall be made, and, in the absence of an 
agreement of such railroad companies, the reasonable compensation 
to be paid by each railroad company for the use, loss, injury, or 
destruction of the cars of another railroad company in the transpor- 
tation of freight; 

(C) The time within which and the manner by which railroad 
companies shall give notice or make demand upon each other for cars 
to be furnished by one railroad company in exchange for loaded cars 
or to have its cars returned, the reasonable free time to be allowed the 
shipper for the loading of cars without incurring liability for demur- 
rage, and the free time which shall be allowed to the shipper or 
consignee in which: to unload freight without incurring any liability 
for demurrage; and | 

(D) A schedule of reasonable demurrage charges, reciprocal or 
otherwise, for the use of cars, irrespective of damages or penalties 
provided. in’ this subchapter, which may be different, for different 
railroads and different traffic and localities to be paid by shippers for 
the detention or use of cars, either in loading or unloading or paid by 
the railroads for failing in a reasonable time to furnish cars or to 
make delivery of loaded cars, subject to the penalties and damages 
provided in §§ 23-10-4382 — 23-10-436 and the rules with respect 
thereto. | 
(b) The department, whenever it may deem it necessary in order to 

secure the prompt transportation of freight and preservation of prop- 
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erty, shall be authorized to prescribe the minimum speed at which 
freight shall be moved when being transported between points within 
this state, including the time for transfer and delivery between con- 
necting railroads. 

(c) It shall be the duty of every such railroad to conform to all the 
rules and orders of the department made in accordance with this 
section. The failure of any such railroad company to observe the rules of 
the department, or to comply with the provisions of this section and 
§§ 23-10-401, 23-10-4382 — 23-10-4386, and 23-12-605 as to freight 
carried wholly within this state, shall be deemed an abuse subject to 
correction by the department and shall subject the railroad company to 
the penalties provided in §§ 23-10-432 — 23-10-436. 


History. Acts 1909, No. 277, § 1, p. 
814; C. & M. Dig., § 1650; Pope’s Dig., 
§ 1971; A.S.A. 1947, § 73-1305; Acts 
2017; No. 707; §°152:72019)2No. -315,; 
§ 2406. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 


tion” for “State Highway and Transporta- 
tion Department” in the introductory lan- 
guage of (a). 

The 2019 amendment deleted “and 
regulations” following “Rules” in the sec- 
tion heading and made similar changes 
throughout the section. 


CHAPTER 11 


ESTABLISHMENT AND ORGANIZATION OF 
RAILROADS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. RattroaD Incorporation Act or 1959. 
3. SALE, LEASE, OR CONSOLIDATION. 
4. FOREIGN RAILROADS. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-11-101. Enforcement of laws or orders 
on complaint. 

23-11-103. Railroads and express compa- 
nies — Annual reports — 
Failure to report — Pen- 
alty. 


SECTION. 

23-11-104. Report of department as to in- 
formation regarding rail- 
road companies. 


23-11-101. Enforcement of laws or orders on complaint. 


It is made the duty of the Arkansas Department of Transportation, on 
complaint, to enforce by necessary order any or all laws of this state 
pertaining to railroads and express companies. 


History. Acts 1907, No. 422, § 6, p. 
1137; C. & M. Dig., § 1693; Pope’s Dig., 
§ 1996; A.S.A. 1947, § 73-126; Acts 2017, 
No. 707, § 153. 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 
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23-11-103. Railroads and express companies — Annual reports 
— Failure to report — Penalty. 


(a) It is the duty of every person or corporation operating any 
railroad or express company in this state to make annual returns of the 
business of the railroad or express company to the Arkansas Depart- 
ment of Transportation. 

(b)(1) The returns shall embrace all receipts and expenditures of the 
railroad or express companies in this state and are to be made 
according to forms furnished by the department for that purpose. 

(2) The returns shall be made within thirty (30) days after the end of 
each year to which they relate. 

(3) The returns shall be sworn to by some officer of the railroad or 
express company having knowledge of the matters therein stated. 

(c)(1) Any person or corporation who fails or refuses to make the 
returns shall be liable to a penalty of fifty dollars ($50.00) for each day 
of such a failure or refusal. 

(2) The penalty is to be recovered by action commenced in the name 
of the State of Arkansas in any court having jurisdiction of the amount, 
the action to be prosecuted as provided in this act. 


History. Acts 1899, No. 53, § 17, p. 82; in (a), substituted “It is” for “It shall be” 
C. & M. Dig., § 1624; Pope’s Dig., § 1946; and substituted “Department of Transpor- 
A.S.A. 1947, § 73-138; Acts 2017, No. 707, tation” for “State Highway and Transpor- 


§ 154. tation’ Department”. 
Amendments. The 2017 amendment, 


23-11-104. Report of department as to information regarding 
railroad companies. 


(a)(1) The Arkansas Department of Transportation shall ascertain as 
early as practicable the amount of money expended in the construction 
and equipment per mile of every railroad in Arkansas, the amount of 
money expended to procure the right-of-way, and the amount of money 
it would require to reconstruct the roadbed, track, and depots and to 
replace all the physical properties belonging to the railroad. 

(2) The department shall also ascertain the amounts paid for sala- 
ries to the officers of the railroad, the wages paid to employees, and the 
operating expenses of each and every railroad in this state, including 
repairs and interest on indebtedness. 

(b) When the information required by this section is obtained, it shall 
be communicated to the Attorney General by report. A duplicate of the 
report shall be filed with the Auditor of State for public use, and the 
information shall be printed, from time to time, in the annual report of 
the department. 


History. Acts 1899, No. 53, § 27, p. 82; Amendments. The 2017 amendment 
C. & M. Dig., § 1652; Pope’s Dig., § 1973; substituted “Department of Transporta- 
A.S.A. 1947, § 73-139; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 155. tion Department” in (a)(1). 
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SuBCHAPTER 2 — RatLRoAD INCORPORATION AcT OF 1959 


SECTION. SECTION. 

23-11-202. Definitions. © 23-11-220. Amendment of articles of in- 

23-11-2038. Articles of incorporation. corporation. 

23-11-204. Formation of railroad corpora- 23-11-221. Dissolution or liquidation of 
tion — Application — Con- railroad corporation. 
tents. 23-11-222. Corporations existing prior to 

23-11-205. Application for incorporation June 11, 1959 — Applica- 
— Hearing — Order of de- tion of subchapter — Ex- 
partment. tension of existence. 


23-11-207. Filing of papers — Effect. 

23-11-209. Specific powers and liabilities. 

23-11-219. Subscription contracts for sale 
of stock. 


23-11-223. Corporations existing prior to 
June 7, 1945 — Extension 
of charter. 


23-11-202. Definitions. 


(a) For purposes of this subchapter, unless the context otherwise 
requires: 

(1) “Department” means the Arkansas Department of Transporta- 
tion or such other department as may be created or established for the 
purpose of regulation of common carriers in the State of Arkansas; and 

(2) “Railroad corporation” shall be deemed to include all corporations 
having as an object or purpose the operation, upon rails or any similar 
device, of rolling stock, railroad cars, engines, locomotives, motor cars, 
and other equipment of all types designed or intended to be operated 
upon rails; where such operation involves the movement or transpor- 
tation of persons, goods, or property belonging to or being transported 
to or from any other person, firm, or corporation, and a charge, tariff, or 
levy is exacted as payment, reimbursement, or compensation for the 
movement or transportation; and where the source of power or means 
of locomotion is transmitted through or provided by an engine, locomo- 
tive, or other mechanical or electrical device moving or operating or 
designed to move upon rails or similar devices. 

(b) The provisions of this subchapter shall not apply to the transpor- 
tation of passengers by rail in scenic or excursion type service. Any 
individual, corporation, limited liability company, partnership or asso- 
ciation providing such a service shall be exempt from the jurisdiction of 
the department, provided that the operations are subject to the safety 
regulations and jurisdiction of the Federal Railroad Administration. 


History. Acts 1959, No. 30, § 2;A.S.A. substituted “Department of Transporta- 
1947, § 73-301.2; Acts 1997, No. 1187, tion” for “State Highway and Transporta- 
§ 8; 2017, No. 707,§ 156. | tion Department” in (a)(1). 

Amendments. The 2017 amendment _. 


23-11-203. Articles of incorporation. 


(a) The articles of incorporation of any contemplated railroad corpo- 
ration shall contain all of the information prescribed for inclusion in the 
application to be filed with the Arkansas Department of Transportation 
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by § 23-11-204. However, it shall not be necessary that the articles 
contain a statement of the manner in which the public convenience, 
necessity, and interest will be served by the granting of the charter, nor 
shall it be necessary that.a preliminary survey of the proposed roadway 
or route be attached to the articles. 

(b). The articles shall contain and set forth, subject.to the limitations 
imposed by law or the Arkansas Constitution, those powers which it is 
desired by the incorporators that the contemplated corporation shall 
exercise. However, the statement of powers may be general in nature, 
and a general statement of powers in the articles shall not have the 
effect of prohibiting the corporation from exercising those powers 
specifically granted by the law of this state, unless so provided by the 
articles. 


History. Acts 1959, No. 30, § 5; A.S.A. substituted “Department of Transporta- 
1947, § 73-308.2; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§. 157. " tion Department” in (a). 
Amendments. The 2017 amendment 


23-11-204. Formation of railroad corporation — Application — 
_ Contents. | | 


Any number of persons, not fewer than three (3), being subscribers of 
the stock of any contemplated railroad corporation and desiring to form 
a railroad corporation under the laws of this state, may do so by first 
filing an application with the Arkansas Department of Transportation, 
setting forth the following information: 

(1) The name of the proposed corporation. The corporate name must 
end with abbreviation “Inc.” or must include the word “corporation” or 
“incorporation” or may include the word “company” or the abbreviation 
“Co.” if that word or abbreviation is not immediately preceded by the 
word “and” or the abbreviation “&”; 

(2) The purpose of the corporation; 

(3) The duration of the corporation, which may be. perpetual or 
limited; 

(4) The name of its resident agent, which resident agent may be 
either an individual or a corporation, and the address of the resident 
agent must be shown with particularity; 

(5) If the corporation is to be authorized to issue: 

(A) Only one (1) class of stock, the total number of shares of stock 
which the corporation shall have authority to issue, and: 

(i) The par value of each of the shares; or 

(ii) Astatement that all the shares are to be without par value; or 

(B) More than one (1) class of stock, the total number of shares of 
all classes which the corporation shall have authority to issue, and: 

(i) The number of the shares of each class thereof that are to have 

a par value and the par value of each share of each such class; 

(ii) The number of shares that are to be without par value; and 
(iii) A statement of all or any of the designations and the powers, 
preferences, and rights, and the qualifications and limitations or 
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restrictions thereof which are permitted by the provisions of the laws 
of this state governing the issuance of stock by private corporations in 
respect to any classes of stock of the corporation and the fixing of 
which by means of the articles of incorporation is desired and an 
express grant of such authority as it may then be desired to grant to 
the board of directors to fix, by resolutions, such powers, preferences, 
rights, qualifications, limitations, and restrictions that may be de- 
sired but which shall not be fixed by the articles; 

(6) The amount of paid-in capital with which the corporation will 
begin business. The amount shall not be less than three hundred 
dollars ($300); 

(7) The name and post office address of each of the incorporators and 
a statement of the number of shares subscribed by each, which number 
shall not be less than one (1), and the class of shares for which each has 
subscribed; 

(8) Astatement, verified under oath by three (3) of the incorporators, 
setting forth the manner in which the public convenience, necessity, 
and interest will be served or promoted by the granting of a charter 
authorizing the establishment of the proposed corporation and con- 
struction or acquisition of the railroad, yards, shops, tracks, and other 
facilities proposed to be constructed or acquired by the corporation; and 

(9) Apreliminary survey of the proposed roadway or route of the line 
or tracks to be constructed or acquired by the corporation shall be 
attached to the application. The application shall set forth in detail the 
proposed location of all rights-of-way and other facilities of the corpo- 
ration and the cities or other points through which, in which, or to 
which it proposes to establish its line or other facilities. 


History. Acts 1959, No. 30, § 3; A.S.A. substituted “Department of Transporta- 
1947, § 73-301.3; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 158. tion Department” in the introductory lan- 

Amendments. The 2017 amendment guage. 


23-11-205. Application for incorporation — Hearing — Order of 
department. 


(a) Promptly after the filing of an application for the organization of 
a railroad corporation, the Arkansas Department of Transportation, 
under and in accordance with rules and regulations to be established by 
the department, shall set a date for a hearing upon the application and 
shall provide that notice of the hearing shall be given to all persons 
whose interest may be adversely affected by the granting of the 
application. 

(b) The department shall issue its order authorizing the granting of 
a charter to the proposed corporation if after the hearing the depart- 
ment finds that: 

(1) A need exists for the formation of the railroad corporation; 

(2) The public good and convenience will be served thereby; and 
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(3) The proposed financing of the corporation is adequate to permit 
and enable the corporation to provide all of the services and facilities 
proposed and to protect the public interest. 

(c) A copy of the department’s order, together with verified copies of 
the articles of incorporation, shall be filed in the office of the Secretary, 
of State. 


History. Acts 1959, No. 30, § 4;A.S.A. substituted “Department of Transporta- 
1947, § 73-308.1; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§°°159! tion Department” in (a). 
Amendments. The 2017 amendment 


23-11-207. Filing of papers — Effect. 


(a) Certified copies of the articles of incorporation together with 
copies of the charter issued by the Secretary of State and the order of 
the Arkansas Department of Transportation shall be filed in the office of 
the county clerk of each county through which the proposed line shall be 
situated or into which the proposed line shall extend. 

(b) Upon the filing of the articles in the office of the county clerk as 
provided in subsection (a) of this section, the corporation shall be 
subject to all liabilities otherwise provided by the law of this state 
except as such powers may be limited by the articles of incorporation. 


History. Acts 1959, No. 30, § 4;A.S.A. substituted “Department of Transporta- 
1947, § 73-308.1; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§ 160. tion Department” in (a). 
Amendments. The 2017 amendment 


23-11-209. Specific powers and liabilities. 


Every such corporation shall possess the general powers and be 
subject to the general liabilities and restrictions expressed in the 
special powers following, that is to say: 

(1) To cause such examinations and surveys by their officers, agents, 
and servants for the proposed railroad to be made as may be necessary 
for the selection of the most advantageous route for the railroad and for 
this purpose to enter upon lands or waters of any person, but with their 
officers, agents, and servants subject to responsibilities for all damages 
which they shall do thereto; 

(2) To receive, hold, and take such voluntary grants and donations of 
real estate and other property as shall be made to the company to aid 
in the construction, maintenance, and accommodation of the railroad. 
However, real estate thus received by voluntary grant shall be held, 
used, and disposed of by the company only according to the terms of the 
grants; 

(3) To purchase and, by voluntary grants and donations, receive and 
take and, by its officers, engineers and surveyors, and agents, to enter 
upon and take possession of and hold and use all such lands and real 
estate and other property as may be necessary for the construction and 
maintenance of its railroad and the stations, depots, and other accom- 
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modations necessary to accomplish the object for which the corporation 
is created, but not until the compensation to be made therefor, as 
agreed upon by the parties or ascertained as hereinafter provided, is 
paid to the owners thereof, or deposited as hereinafter directed, unless 
the consent of the owner is given to enter into possession; 

(4) To lay out its road, not exceeding six (6) rods wide, and to 
construct the road, and, for the purpose of cuttings, embankments, and 
procurements of stone and gravel, the corporation may take as much 
more land, within the limits of the charter and in the manner provided 
hereinafter, as may be necessary for the proper construction and 
security of the road; 

(5) To construct their road upon or across any stream of water, 
watercourse, road, highway, railroad, or canal which the route of the 
road shall intersect, but the corporation shall not fill up, change, or 
permanently obstruct the channel of any navigable stream or other 
stream of water or watercourse but shall cross the stream or water- 
course by bridge, trestle, or culvert and leave the stream or watercourse 
open so that the water may at all times flow in the natural channel. 
When its bridge, trestle, or culvert is constructed, the corporation shall 
remove from the bed of the stream or watercourse any temporary 
obstruction placed therein by it which will interfere with the flow of the 
water and shall restore the stream or watercourse, road, or highway 
thus intersected to.its former state, or as nearly as may be and so as not 
to have impaired its usefulness; 

(6) To take, transport, carry, and convey persons and property and to 
receive tolls or compensation therefor; 

(7) To erect and maintain all necessary and convenient buildings, 
stations, depots, yards, passing and switching facilities, fixtures, and 
machinery for the accommodation and use of their passengers, freight, 
and business and to take, obtain, and hold the lands necessary therefor; 

(8) To regulate the time and manner in which passengers and 
property shall be transported and the tolls and compensation to be paid 
therefor, subject to the approval of the Arkansas Department of 
Transportation; | 

(9) To borrow money, at such rate of interest as the board of directors 
may determine, to be applied to the acquisition or construction of their 
railroad and all necessary and convenient buildings, stations, depots, 
yards, passing and switching facilities, and fixtures, to the purchase or 
other acquisition of equipment for use in connection with its business, 
engines, cars, and other rolling stock of every description, and to the 
refinancing of existing indebtedness and to no other purpose; 

(10) To, at any time by means of subscription to the capital stock of 
any other railroad company or otherwise, aid the other company in the 
construction of its railroad, within or without the state, for the purpose 
of forming a connection to the other road, with the road owned by the 
company furnishing the aid. Any such railway company which may 
have built its road to the boundary line of the state may extend into the 
adjoining state and, for that purpose, may build or buy or lease a 
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railroad in the adjoining state and operate the railroad and may own 
such real estate and other property in any adjoining state as may be 
convenient in operating the road, subject to approval by two-thirds (34) 
of its stockholders and the department under rules established by the 
department; and 

(11) To make donations for the public welfare or for charitable, 
scientific, or educational purposes. 


History. Acts 1868, No. 71, § 22, p. substituted “Department of Transporta- 


290; 1893, No. 150, § 1, p. 263; C. & M. 
Dig., §§ 3976, 8450; Pope’s Dig., §§ 4978, 
11024; Acts 1959, No. 30, § 15; A.S.A. 
1947, § 73-309; Acts 2017, No. 707,§ 161; 
2019, No. 315, § 2407. 

Amendments. The 2017 amendment 


tion” for “State Highway and Transporta- 
tion Department” in (8). 


The 2019 amendment. deleted “and 


regulations” following “rules” in the sec- 


ond sentence of (10). 


23-11-219. Subscription contracts for sale of stock. 


Railroad corporations organized under the law of this state are 
authorized to enter into subscription contracts for the sale of their stock 
under such terms, conditions, and restrictions and subject to such 
liabilities relative thereto as are provided by law for such contracts by 
private corporations, except as such contracts may be restricted by the 
articles of incorporation or the Arkansas Department of Transportation. 


History. Acts 1959, No. 30, § 11;A.S.A. 
1947, § 73-324.2; Acts 2017, No. 707, 
§ 162. 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


Amendments. The 2017 amendment 


23-11-220. Amendment of articles of incorporation. 


(a) Amendments to the articles of incorporation of any railroad 
corporation incorporated under the law of this state shall be made only 
by the vote of a majority of the stockholders of the corporation. 

(b)(1) No amendment shall be voted upon unless and until notice of 
an intention to present the amendment to a meeting of the stockholders 
shall have first been served upon all stockholders of the corporation by 
mailing the notice through the United States mail directed to the 
stockholders at the address of record on the stock records of the 
corporation at least thirty (30) days prior to the date set for the meeting. 

(2) The notice shall contain full information as to the proposed 
amendment. 

(3) Waiver of notice of the meeting by all of the stockholders of the 
corporation and filed with the secretary of the corporation shall be 
deemed to be compliance with the requirements of this section for notice 
of the proposed amendment to the stockholders. 

(c)(1) No amendment of the articles of incorporation of a railroad 
corporation shall become effective unless and until the amendment has 
been first approved by the Arkansas Department of Transportation. 
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(2) The department shall establish rules governing the procedure for 
conducting hearings and making such determinations as it shall deem 
advisable for the purpose of approving amendments to the articles of 
incorporation and charter of railroad corporations incorporated in this 
state. 

(d) A fee of five dollars ($5.00) shall be paid to the Secretary of State. 
for filing each amendment. 

(e) After the adoption of the amendment and the approval of the 
amendment by the department as provided by subsection (c) of this 
section, copies of the amendment, together with a certified copy of the 
order of the department approving the amendment, shall be filed in the 
office of the Secretary of State and in the office of the county clerk in 
each county in which the original articles are required to be filed by 
other provisions of this subchapter. 

(f) It shall not be necessary to secure the approval of the department 
for a change of designation of resident agent of the corporation. Such a 
change may be made at any time by the board of directors by duly 
adopted resolution and the filing of copies of the change with the 
department, the Secretary of State, and the county clerk in each county 
in which the articles of incorporation are required to be filed by the 
provisions of this subchapter. 


History. Acts 1959, No. 30, §§ 7, 8; substituted “Department of Transporta- 
A.S.A. 1947, §§ 73-314.1, 73-314.2; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 163; 2019, No. 315, tion Department” in (c)(1). 

§ 2408. The 2019 amendment deleted “and 

Amendments. The 2017 amendment regulations” following “rules” in (c)(2). 


23-11-221. Dissolution or liquidation of railroad corporation. 


(a) Railroad corporations organized under the laws of this state may 
be dissolved or liquidated, wholly or in part, after approval of the action 
by the Arkansas Department of Transportation in the manner provided 
by the law for dissolution or liquidation of business corporations 
organized under the laws of this state. 

(b) Certified copies of the order of the department approving the 
dissolution or liquidation shall be filed in the office of the Secretary of 
State and in the office of the county clerk in each county where the 
articles of incorporation are required to be filed. 


History. Acts 1959, No. 30,§ 12;A.S.A. substituted “Department of Transporta- 
1947, .§ 73-315.1; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 164. tion Department” in (a). 

Amendments. The 2017 amendment 


23-11-222. Corporations existing prior to June 11, 1959 — Appli- 
cation of subchapter — Extension of existence. 


(a) This subchapter shall be applicable to all railroad corporations 
organized under the laws of this state, provided that each existing 
railroad corporation may, within two (2) years of June 11, 1959, file with 
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the Arkansas Department of Transportation, the Secretary of State, 
and the county clerk of each county in which its articles of incorporation 
are then filed an amendment to its articles of incorporation adopted by 
not less than two-thirds (%) of its stockholders, at an annual or special 
meeting, setting forth the period of existence desired for the corpora- 
tion. 

(b) When the filings are completed, the corporation’s existence shall 
be deemed extended according to the terms of the amendment. How- 
ever, if any such corporation fails to file the amendment, then its 
charter shall expire at the time it would have expired had this 
subchapter not been adopted unless it is extended prior to the expira- 
tion in the manner provided by law for extension of railroad corporation 
charters. 


History. Acts 1959, No. 30,§ 23;A.S.A. substituted “Department of Transporta- 
1947, § 73-335; Acts 2017, No. 707,§ 165. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (a). 


23-11-223. Corporations existing prior to June 7, 1945 — Exten- 
sion of charter. 


(a) Upon the application of any railroad corporation chartered under 
the laws of this state prior to June 7, 1945, accompanied by a resolution 
of the board of directors of the railroad corporation, the Arkansas 
Department of Transportation is authorized to extend the charter of 
any such railroad corporation in accordance with the petition and the 
resolution of the board of directors of the railroad corporation, or on 
such terms as the department shall prescribe. 

(b) If the petition is allowed, the department shall cause its approval 
to be endorsed upon the resolution presented with the petition, together 
with such restrictions as may be imposed by the department. The 
resolution shall be filed with the Secretary of State and certified in the 
same manner as prescribed by law with respect to the original articles 
of incorporation. 


History. Acts 1935, No. 146, § 2; Pope’s Amendments. The 2017 amendment 
Dig., § 10992; Acts 1945, No. 181, § 3; substituted “Department of Transporta- 
A.S.A. 1947, § 73-315; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 166. tion Department” in (a). 


SUBCHAPTER 3 — SALE, LEASE, OR CONSOLIDATION 


SECTION. 

23-11-302. Authority to sell or lease road 
or property to connecting 
foreign railroad — Author- 
ity to acquire other rail- 
roads — Ratification. 
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23-11-302. Authority to sell or lease road or property. to connect- 
ing foreign railroad — Authority to acquire other 
railroads — Ratification. 


(a) Subject to the approval thereof by the Arkansas Department of 
Transportation under such rules for procedure as it may establish and 
a determination that such action will be in the public interest, any 
railroad corporation in this state may sell or lease its road, property, 
and franchise to any other railroad corporation duly organized and 
existing under the laws of any other state or territory whose line of 
railroad shall so connect with the leased or purchased road by bridge, 
ferry, or otherwise as to practically form a continuous line of railroad. 

(b) Any railroad corporation in this state may buy or lease or 
otherwise acquire any railroad with all the property, rights, privileges, 
and franchises thereto pertaining, or buy the stock and bonds, or 
guarantee the bonds of any railroad corporation incorporated or orga- 
nized within or without this’state whenever the roads of the companies 
form in the operation thereof a continuous line or lines. 

(c) Before any such lease or sale is valid, it must be approved and 
ratified by persons holding or representing two-thirds (24) of the capital 
stock of each of the companies respectively, at a stockholders’ meeting 
called for that purpose. 


History. Acts 1889, No. 34, § 2, p. 43; substituted “Department of Transporta- 
C. & M. Dig., § 8508; Pope’s Dig., tion” for “State Highway and Transporta- 
§ 11084; Acts 1959, No. 30, § 21; A.S.A. tion Department” in (a). 

1947, § 73-422; Acts 2017, No. 707, § 167; The 2019 amendment deleted “and 


2019, No. 315, § 2409. regulations” following “rules” in (a). 
Amendments. The 2017 amendment | 


SUBCHAPTER 4 — FOREIGN RarirRoaps 


SECTION. 
23-11-402. Purchase or lease of state 
roads — Exception. 


23-11-402. Purchase or lease of state roads — Exception. 


Subject to approval thereof by the Arkansas Department of Trans- 
portation under such rules for procedure as it may establish and a 
determination that action will be in the public interest, any railroad 
corporation existing under the laws of any other state or territory may 
buy, lease, or otherwise acquire any railroad, the whole or part of which 
is in this state, with all the rights, privileges, and franchises thereto 
pertaining, or buy the stock and bonds, or guarantee the bonds of any 
railroad corporation incorporated or organized under the laws of this 
state whenever the roads of such companies shall form in the operation 
thereof a continuous line or lines. However, the road so purchased shall 
not be parallel or competing with the purchasing road... 
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History. Acts 1889, No. 34, § 2, p. 43; 
C. & M. Dig., § 8509; Pope’s_ Dig., 
§ 11085; Acts 1959, No. 30, § 22; A.S.A. 
1947, § 73-423; Acts 2017, No. 707, § 168; 
2019, No. 315, § 2410. 

Amendments. The 2017 amendment 


23-12-102 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in the first sentence. 

The 2019 amendment deleted “and 
regulations” following “rules” in the first 
sentence. 


CHAPTER 12 
OPERATION AND MAINTENANCE OF RAILROADS 


SUBCHAPTER. 
. GENERAL PROVISIONS. 

. RoapBEDS AND Ricuts-oFr- Way. 
. CROSSINGS AND SWITCHES. 

. EMPLOYEES. 

. TRAIN SERVICE GENERALLY. 


oOonooOWN Fe 


fj 


. RamroaD SAFEtTy AND Recutatory Act oF 1993. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-12-101. Sections 23-12-101 — 23-12- 
103 cumulative. 

23-12-102. Inspection of railroads by de- 


partment. 
23-12-1038. Unsafe tracks, bridges, etc. — 
Inspection — Notice to 


railroad of necessary re- 


SECTION. | 

pairs, etc. — Failure to re- 

pair or to stop traffic — 

Liability for injuries — 

Penalties. 

23-12-104. Number and frequency of 
trains and streetcars. 


23-12-101. Sections 23-12-101 — 23-12-103 cumulative. 


The provisions of this section and §§ 23-12-102:and 23-12-103 shall 
be regarded as cumulative, and nothing therein shall be so construed as 
to repeal any other act now in force, nor to in any way curtail or limit 
the powers and duties of the Arkansas Department of Transportation. 


History. Acts 1909, No. 163, § 2, p 
502; A.S.A. 1947, § 73-613n; Acts 2017, 
No. 707, § 169. 

Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


23-12-102. Inspection of railroads by department. 


The Arkansas Department of Transportation shall carefully examine 
the condition of the railroads of this state as often as the department 


considers necessary. 


History. Acts 1909, No. 163, § 1, p. 
502; C. & M. Dig., § 1633; Pope’s Dig., 
§ 1954; A.S.A. 1947, § 73-613; Aets 2017, 
No. 707, § 170. 

Amendments. The 2017 ee nent 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” and substituted “the 
department considers” for “it deems it”. 
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23-12-103. Unsafe tracks, bridges, etc. — Inspection — Notice to 


railroad of necessary repairs, etc. — Failure to 
repair or to stop traffic — Liability for injuries — 
Penalties. 


(a)(1) It shall be the duty of the Arkansas Department of Transpor- 
tation to inspect and examine the tracks, bridges, or other structures 
whenever it has reasonable grounds, either upon complaint or other- 
wise, to believe that any of the tracks, bridges, or other structures of 
any railroads in this state are in a condition that renders any of them 
dangerous or unfit for the transportation of passengers with reasonable 
safety. 

(2) If, upon examination, in its opinion, any such tracks, bridges, or 
other structures or works are unfit for the transportation of passengers 
with reasonable safety, it shall be its duty to give to the superintendent 
or other executive officer of the company working or operating the 
defective tracks, bridges, or other structures notice of the condition 
thereof, and of the repairs necessary to place them in safe condition. 
The department may also order and direct the speed of trains over such 
dangerous and defective tracks, bridges, or other structures until the 
repairs are made and the time within which the repairs shall be made 
by the company. 

(b)(1) If any such superintendent or executive officer receiving the 
notice and order willfully neglects, for the period of two (2) days after 
receiving the notice and order, to direct the proper subordinate officers 
to move the passenger trains over the defective track, bridge, or other 
structure at the speed prescribed by the department, or if any engineer, 
conductor, or other employee of the company disobeys the order of the 
superintendent or officer whose duty it is to issue the order, then every 
such superintendent, conductor, engineer, or other employee shall be 
deemed guilty of a misdemeanor and upon conviction shall be fined in 
any sum not exceeding five hundred dollars ($500) or be imprisoned in 
the county jail of the proper county for a period not exceeding one (1) 
year, or both, at the discretion of the court. 

(2) In case the disregard of the instructions of the department shall 
cause any accident whereby human life shall be lost or passengers 
maimed or wounded, the superintendent of the company, and the 
engineer and conductor in charge of the train, shall severally be deemed 
guilty of a felony and upon conviction shall be imprisoned in the 
penitentiary for a period of not fewer than two (2) nor more than ten 
(10) years. 

(3) The department shall have power to wholly stop the running of 
passenger trains over the defective track, bridge, or other structure. 

(c) The department is required, in case any company fails to repair 
the track, bridge, or other structure within the time required, to give 
notice of the fact to the traveling public in some newspaper having a 
general circulation along the line of the railroad. 

(d) The department may recover from the railroad company the sum 
of one thousand dollars ($1,000) for each day that expires after the time 
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fixed by the department for the repair of the defective track, bridge, or 
other structure for neglect to repair the same unless good and sufficient 
cause can be shown for the failure to repair the defective track, bridge, 
or other structure. Such sum may be recovered before any court having 
competent jurisdiction for the use and benefit of the State of Arkansas, 
after paying the costs of the advertisement herein provided for. 


History. Acts 1909, No. 163, § 1, p. substituted “Department of Transporta- 
502; C. & M. Dig., § 1633; Pope’s Dig., tion” for “State Highway and Transporta- 
§ 1954; A.S.A. 1947, § 73-613; Acts 2017, tion Department” and made a stylistic 
No. 707, § 171. change in (a)(1). 

Amendments. The 2017 amendment  . 


23-12-104. Number and frequency of trains and streetcars. 


(a) Ifin the judgment of the Arkansas Department of Transportation 
any railroad corporation or street railroad corporation does not run 
trains enough or cars enough or possess or operate motive power 
enough reasonably to accommodate the passenger and freight traffic 
transported by or offered for transportation to it, or does not run its 
trains or cars with sufficient frequency or at reasonable or proper time, 
having regard to safety, or does not run any train or car upon a 
reasonable time schedule for the run, then, after a hearing either on its 
own motion or after complaint, the department shall have power to 
make an order directing any such railroad corporation or street railroad 
corporation to increase the number of its trains or of its cars or its 
motive power, or to change the time for starting its trains or cars, or to 
change the time schedule for the run of any train or car, or make any 
other suitable order that the department may determine reasonably 
necessary to accommodate and transport the passenger or freight traffic 
transported or offered for transportation. 

(b) No railroad corporation, street railroad corporation, or common 
carrier shall abandon, take up, or cease to operate for the transporta- 
tion of passengers or freight any line, or any portion of its line, which it 
may deem no longer necessary for the successful operation of its road 
and for the convenience of the public without first obtaining the 
permission and approval of the department. 

(c) Nothing in this section shall authorize the department to make 
any order with reference to the amount of cars or motive power or with 
reference to the schedule or with reference to the operation or nonop- 
eration of that part of any street railroad within the limits of any 
municipality of this state. It is the intention of this act that the 
jurisdiction as to such matters shall be elsewhere under this act 
delegated to municipal councils and city commissions of this state. 


History. Acts 1919, No. 571, § 10;C.& Amendments. The 2017 amendment 
M. Dig., §§ 1632, 1651; Acts 1921, No. substituted “Department of Transporta- 
124, § 7; Pope’s Dig., §§ 1972, 2006; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 73-122; Acts 2017, No. 707, tion Department” in (a). 
e172: 
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_. SUBCHAPTER 2 — RoOADBEDS AND RiGuts-oFr-Way. 


SECTION. | | . 
23-12-203. Clearing right-of-way follow- 
ing derailment or wreck. 


23-12-203. Clearing right-of-way following derailment or wreck. 


(a) Any railroad operating in this state shall be required to clear its 
right-of-way of debris and wrecked equipment within ninety (90) days 
following any derailment or train wreck. 

(b) In the event any railroad fails to comply with this requirement 
the Arkansas Department of Transportation, upon petition of any ten 
(10) citizens, shall conduct a hearing forthe purpose of determining the 
cause of the railroad’s failure to comply with this requirement. 

(c) The department is authorized to file suit in a court of competent 
jurisdiction for an order requiring the railroad’s compliance with this 
section. | 


| History. Acts 1971, No. 225,§ 1;A.S.A. ‘substituted “Department of Transporta- 
1947, § 73-633; Acts 2017, No. 707,§ 173. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (b). 


SUBCHAPTER 3.— CROSSINGS AND SWITCHES 


SECTION. : 
23-12-302. Railroad switch connections to 
be permitted. 


23-12-302. Railroad switch connections to be permitted. 


Every railroad company shall permit switch connections for intra- 
state business to be made with its tracks at suitable and safe points by 
other carriers or shippers upon such terms and conditions as the 
Arkansas Department of Transportation may prescribe whenever, in 
the judgment of the department, it can be done with reasonable safety 
and whenever the business to be offered by the connecting company or 
shipper justifies it. 


History. Acts 1919, No. 571, § 9;C. & Amendments. The 2017 amendment 
M. Dig., § 1642; Pope’s Dig., § 1963; substituted “Department of Transporta- 
A.S.A: 1947, § 73-120; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 174. tion Department”. :: 


SUBCHAPTER 5.— EMPLOYEES 


SECTION. 

23-12-503.. Liability for injury or.death of 
employee generally. 

23-12-514. Standard employee identifica- 
tion requirements — Find- 
ings — Definitions. 
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Effective Dates. Acts 2019, No. 467, 
§ 2: Mar. 14, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that railroad employees and safe and 
effective railroad management are essen- 
tial to the day-to-day railroad transit op- 
erations of the state; that the Railway 
Safety Improvement Act of 2008, Pub. L. 
No. 110-432 mandated Federal Railroad 
Administration Certification for railroad 
employees; that using the Federal Rail- 
road Administration certification as the 
standard identification required for any 
accidents or incidents involving railroads 
eliminates misinterpretations and sets 
both a standard for identification and un- 
derstanding between law enforcement of- 
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ficers and other safety officers with rail- 
road employees and members of railroad 
management; and that this act will convey 
how highly the State of Arkansas values 
its transportation infrastructure. There- 
fore, an emergency is declared to exist, 
and this act being immediately necessary 
for the preservation of the public peace, 
health, and safety shall become effective 
on: (1) The date of its approval by the 
Governor; (2) If the bill is neither ap- 
proved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 


(3) If the bill is vetoed by the Governor 


and the veto is overridden, the date the 
last house overrides the veto.” 


23-12-503. Liability for injury or death of employee generally. 


Every common carrier by railroad in this state shall be liable for all 
damages to any person suffering injury while he or she is employed by 
the carrier or, in case of the death of the employee, to his or her personal 
or legal representative, for the benefit of the surviving widow or 
husband and children of the employee; if none, then to the employee’s 
parents; if none, then to the next of kin of the employee, for the injury 
or death resulting in whole or in part: 

(1) From the negligence of any of the officers, agents, or employees of 
the carrier; 

(2) By reason of any insufficiency of clearance of obstructions; of 
strength of roadbed and tracks or structures, or machinery and equip- 
ment; of lights and signals in switching and terminal yards, or rules; 
and of number of employees to perform the particular duties with safety 
to themselves and their co-employees, or of any other insufficiency; or 

(3) By reason of any defect, which defect is due to its negligence in its 
cars, engines, motors, appliances, machinery, tracks, roadbeds, boats, 
works, wharves, or other equipment. 


Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (2). 


History. Acts 1911, No. 88,§ 1;C.&M. 
Dig., § 7138; Pope’s Dig., § 9124; A.S.A. 
1947, § 73-914; Acts 2019, No. 315, 
§ 2411. 


23-12-514. Standard employee identification requirements — 
Findings — Definitions. 


(a) The General Assembly finds that: 
(1) The services provided by railroads are essential to the function- 
ality of the state; 
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(2) The legislature is obligated to provide standard identification 
requirements for railroad employees involved in a railroad accident or 
incident; 

(3) The Rail Safety Improvement Act of 2008, Pub. L. No. 110-432, 
mandated. Federal Railroad Administration certification for railroad 
employees; and 

(4) Providing standard identification requirements facilitates the 
investigation of railroad accidents or incidents for the tay © Soreetvtigs law 
enforcement officers or other safety officers. 

(b) As used in this section: 

(1) “Federal Railroad Administration-certified conductor” means a 
conductor, switchman, brakeman, trainman, or fireman licensed and 
certified by the Fédéral Railroad Adiiinistrationy 

(2) “Federal Railroad Administration- certified engineer” means an 
engineer licensed and certified by the Federal Railroad Administration; 

(3) “Railroad accident or incident” means a collision or impact that: 

(A) Occurs as a consequence of the flow of pedestrians, motor 
vehicles, or animals along the railroad system in the state; and 
(B) Results in death, injury, or property damage; and 

(4) “Railroad manager” means a railroad employee overseeing and 
assisting in the operation of railroad transit. 

(c)(1) Except as provided in subdivision (c)(2) of this section, a 
railroad employee involved in a railroad accident or incident shall not 
be required to present his or her driver’s license for identification 
purposes to a law enforcement officer or other safety officer investigat- 
ing the railroad accident or incident. 

(2) In lieu of a driver’s license under subdivision (c)(1) of this section, 
Federal Railroad Administration certification may be presented to a 
law enforcement officer or other safety officer by a: 

(A) Federal Railroad Administration-certified conductor; 
(B) Federal Railroad Administration-certified engineer; or 
(C) Railroad manager. 


History. Acts 2019, No. 467, § 1. certification of train conductors, is codified 
U.S. Code. The Rail Safety Improve- as 49 U.S.C. § 20163, and section 402(b)- 
ment Act of 2008, Division A of Pub. L. No. (d) of the act, concerning certification of 
110-432, referred to in this section, is other employees, is codified as a note 
codified throughout Title 49 of the U.S. under 49 U:S.C. § 20162. 
Code. Section 402(a) of the act, concerning 


SUBCHAPTER 6 — TRAIN SERVICE GENERALLY 


SECTION. SECTION. 

23-12-603. Department may require pas- tion, etc., of service — Au- 
senger trains to stop at all thority of department. 
stations — Exception. 23-12-608. Establishment, discontinu- 

23-12-605. Union passengers or freight ance, modification, etc., of 
depots. service generally — Inves- 

23-12-607. Petitions for establishment, tigation of objects sought 


discontinuance, modifica- to be accomplished — 
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SECTION. SECTION. 
Findings. 23-12-611. Discontinuance, dualization, 
23-12-609. Establishment, discontinu- or modification of agency 
ance, modification, etc., of station — Petitions to re- 
service generally — Fail- establish. 
ure to comply with find- 23-12-613. Receiver appointed upon at- 
ings and mandate — Pen- tempt to abandon. 
alty. 


23-12-603. Department may require passenger trains to stop at 
all stations — Exception. 


(a) The Arkansas Department of Transportation is empowered to 
require every company or person operating a railroad in Arkansas 
which runs and operates passenger trains to stop one (1) of its 
passenger trains each way every day at all regular stations where 
tickets are sold whether the station is a flag station or not. 

(b) However, if the department after a hearing finds that adequate 
service for the carriage of passengers, mail, baggage, express, and 
newspapers between stations is or will be furnished and rendered daily 
by motor-propelled vehicles on highways, it shall have the power to 
authorize the railroad company to discontinue stopping the trains at 
stations. 


History. Acts 1941, No. 297,§ 1;A.S.A. and (b); and substituted “Department of 
1947, § 73-807; Acts 2017, No. 707,§ 175. Transportation” for “State Highway and 

Amendments. The 2017 amendment Transportation Department” in (a). 
redesignated the existing section as (a) 


23-12-605. Union passengers or freight depots. 


(a) The Arkansas Department of Transportation shall have power to 
require the building and maintaining of union passenger or freight 
depots, by two (2) or more railroads in any city of the first class or city 
of the second class in this state, when the business and conditions in the 
city justify or require such facilities. 

(b) The making of any order for the erection and maintaining of any 
such union passenger or freight depots, or both, shall be prima facie 
evidence of the need for the facility and reasonableness of the require- 
ment. 


History. Acts 1909, No. 277, § 5, p. Amendments. The 2017 amendment 
814; C. & M. Dig., § 1648; Pope’s Dig., substituted “Department of Transporta- 
§ 1969; A.S.A. 1947, § 73-808; Acts 2017, tion” for “State Highway and Transporta- 
No. 707, § 176. tion Department” in (a). 


23-12-607. Petitions for establishment, discontinuance, modifi- 
cation, etc., of service — Authority of department. 


The Arkansas Department of Transportation is authorized, empow- 
ered, and required to hear and consider all petitions filed with it for 
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establishment, discontinuance, enlargement, dualization, or modifica- 
tion of railroad train service, spurs, sidetracks, and platforms. 


History. Acts 1907, No. 149, §$ 1, p. Amendments. The 2017 amendment 
356; 1907, No. 338, § 1, p. 821; C. & M. | substituted “Department of Transporta- 
Dig., § 1638; Pope’s Dig., § 1959; Acts tion” for “State Highway and Transporta- 
1961, No. 203, § 1;A.8.A. 1947, § 73-809; tion Department”. 

Acts 2017, No. 707, § 177. 


23-12-608. Establishment, discontinuance, modification, etc., of 
service generally — Investigation of objects sought 
to be accomplished — Findings. 


(a) Within thirty (30) days after the filing of a petition, the Arkansas 
Department of Transportation shall proceed to make a personal inspec- 
tion of the conditions complained of and investigate the objects sought 
to be accomplished by the petitioners. The department shall have the 
right and power to summon and swear witnesses. The summons shall 
be served by any sheriff, constable, or deputy having legal jurisdiction. 

(b) The department. shall determine the amount, degree, and char- 
acter of construction, equipment, changes, and enlargements of stations 
and depots which should be supplied by the railroad, railroad company, 
its lessee, or operator. The department shall have the power and 
authority to require a reasonable train service for each and every such 
railroad station and depot within the State of Arkansas, and its finding 
shall be binding upon all such railroads within the State of Arkansas. 

(c) The department shall file a copy of its findings and decrees with 
the Secretary of State, the Attorney General, and the circuit clerk of the 
county wherein the decree is granted. 

(d) The department shall serve notice upon the defendant railroad 
company by delivering a copy of its findings and decrees to the nearest 
local station agent and by sending by registered mail a copy to the 
superintendent, general manager, lessee, or operator of the railroad or 
railroad company. 


History. Acts 1907, No. 149, §§ 2, 3, p. Amendments. The 2017 amendment 
356; 1907, No. 338, §§ 2,3, p.821;C.&M.. substituted “Department of Transporta- 
Dig., §§ 1639, 1640; Pope’s Dig., 8§ 1960, tion” for “State Highway and Transporta- 
1961; A.S.A. 1947, §§ 73-810, 73-811; Acts . tion Department” in (a). 

2017, No. 707, § 178. 


23-12-609. Establishment, discontinuance, modification, etc., of 
service generally — Failure to comply with findings 
and mandate — Penalty. | 


(a) Any railroad, railroad company, lessee, or operator of the railroad 
company, which fails or refuses to comply with the findings, decrees, 
and mandates of the Arkansas Department of Transportation mathin 
the time specified therein, shall be deemed guilty of a misdemeanor. 

(b) The district prosecuting attorney shall bring the proceeding in 
any court having competent jurisdiction, and upon conviction the 


107 


OPERATION AND MAINTENANCE OF RAILROADS 


23-12-611 


railroad, railroad company, lessee, or operator of the railroad company 
shall be fined in any sum not less than twenty-five dollars ($25.00) nor 
more than one hundred dollars ($100). 

(c)(1) Every day of the violation, refusal, failure, or neglect shall 


constitute a separate offense. 


(2) However, no order for doing anything hereinabove provided shall 
be made by the department until all parties concerned shall receive ten 
(10) days’ notice of the proposed change. 


History. Acts 1907, No. 149, § 4, p. 
356; 1907, No. 338, § 4, p. 821; C. & M. 
Dig., § 1641; Pope’s Dig., § 1962; A.S.A. 
1947, § 73-812; Acts 2017, No. 707,§ 179. 

Amendments. The 2017 amendment 
added the (a), (b), (c)(1) and (c)(2) designa- 
tions; substituted “Department of Trans- 
portation” for “State Highway and Trans- 


portation Department” in (a); and, in (b), 
substituted “The district” for “It shall be 
proceeded against by the district”, in- 
serted “shall bring the proceeding”, and 
inserted “the railroad, railroad company, 
lessee, or operator of the railroad com- 
pany”. 


23-12-611. Discontinuance, dualization, or modification of 
agency station — Petitions to reestablish. 


(a) Any railroad operating in this state may file with the Arkansas 
Department of Transportation a notice of discontinuance, dualization, 
or modification of any of its agency stations together with a statement 
certified by a proper officer of the railroad to the effect that the agency 
station had been operating at a financial loss according to standard 
accounting procedures for not less than one (1) year immediately 
preceding, or that operating economies would result consistent with 
public convenience and necessity. 

(b) The agency station may be closed or modified ninety (90) days 
after the date of filing of the notice of discontinuance, dualization, or 
modification unless a petition for the reestablishment of the discontin- 
ued, dualized, or modified agency station, signed by at least twenty-five 
(25) qualified electors residing in the city, town, or political subdivision 
where the agency station is located, is filed with the department within 
sixty (60) days after the date of filing of the notice. 

(c) The department is authorized, empowered, and required to hear 
and consider all petitions for the reestablishment of any agency station 
discontinued, dualized, or modified by the railroad under authority of 
this section. The hearing shall be held within sixty (60) days following 
filing of the petition for reestablishment and following thirty (30) days’ 
written notice of the hearing to the railroad and petitioners. 

(d) In determining whether an agency station should be discontin- 
ued, dualized, or modified, the standard to be employed is whether the 
railroad has operated the agency station at a financial loss according to 
standard accounting procedures for not less than one (1) year immedi- 
ately preceding the filing of the notice of discontinuance, dualization, or 
modification, or whether operating economies would result therefrom. 
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History. Acts 1907, No. 149, § 1, p. Amendments. The 2017 amendment 
356; 1907, No. 338, § 1, p. 821; C. & M. substituted “Department of Transporta- 
Dig., § 1638; Pope’s Dig., § 1959; Acts tion” for “State Highway and Transporta- 
1961, No. 203, § 1;A.S.A. 1947, § 73-809; tion Department” in (a). 

Acts 2017, No. 707, § 180. 


23-12-613. Receiver appointed upon attempt to abandon. 


(a) If any railroad corporation, manager, or receiver shall attempt to 
abandon any railroad, or part thereof, by failing to operate its trains, or 
to resume operation of its trains over its railroad, or part thereof, if the 
operation of trains has been abandoned, the Arkansas Department of 
Transportation shall report the attempted abandonment to the Attor- 
ney General. 

(b) The Attorney General shall, at once, file a suit in behalf of the 
state against that railroad corporation, manager, or receiver in the 
Pulaski County Circuit Court, or of any county through which the 
railroad passes. Suit shall be filed for the purpose of determining 
whether the corporation has abused its rights and privileges as a 
common carrier and granted by the State of Arkansas. 

(c)(1) If the court determines that the corporation, manager, or 
receiver has so failed or refused to carry out its obligations as a common 
carrier, then the court shall appoint a receiver for the purpose of 
operating the railroad and providing the service to the public. 

(2) The receiver shall have no connection directly or indirectly with 
the railroad corporation, manager, or receiver prior to the time of his or 
her appointment, but he or she shall be a good business person and 
qualified to perform the duties of the receiver. 

(d) The receiver shall collect freight and passenger rates as pre- 
scribed by law and shall do and perform any and all things necessary in 
the operation of the trains over the road and shall report to the court at 
such times as the court may direct. 


History. Acts 1947, No. 90,§ 1;A.S.A. substituted “Department of Transporta- 


1947, § 73-814; Acts 2017, No. 707, § 181. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (a). 


SUBCHAPTER 10 — Raimroap SAFETY AND ReGuuatory Act or 1993 


SECTION. SECTION. 

23-12-1004. Powers and duties. 23-12-1007. Investigations — Rules. 

23-12-1005. Inadequate action or unrea- 23-12-1008. Unlawful delay — Action on 
sonable refusal — Action complaint. 


on complaint. 


23-12-1004. Powers and duties. 


(a) The State Highway Commission shall make such investigation 
and studies as it deems necessary to properly exercise the jurisdiction 
hereby conferred and shall involve Arkansas counties, municipalities, 
and railroads operating within this state and unions representing 
railroad employees. 
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(b) Pursuant to rules providing for an opportunity of notice and 
hearing, the commission shall promulgate appropriate rules pertaining 
to the maintenance of railroad crossings of state, county, city, or 
municipal streets and highways. 


History. Acts 1993, No. 726, § 3; 2019, substituted “rules” for “regulations” in (b) 
Nas315y. Sc412. twice. 
Amendments. The 2019 amendment 


23-12-1005. Inadequate action or unreasonable refusal — Action 
on complaint. 


(a)(1)(A) Prior to any request by a state, municipal, or county official 
for sanctions against any railroad company for violation of any rule 
promulgated pursuant to this subchapter, the state, municipal, or 
county official shall state the claim or complaint in writing by 
certified mail to the registered agent of the railroad company in 
question. 

(B)G) Within forty-five (45) days after the receipt of the written 
claim or complaint by the railroad company, the railroad company 
shall respond to the claim or complaint, stating with specificity the 
corrective action taken, any corrective or remedial action planned 
and the time for its completion, or the reason for any refusal on the 
part of the railroad to correct the situation. 

(ii) This response shall be in writing to the complaining official by 
certified mail. 

(2)(A) In the event the issue is not then resolved to the satisfaction of 
the complaining official, the official shall notify the State Highway 
Commission in writing. 

(B)(i) Within sixty (60) days after receipt of the complaint, the 
commission shall hold a hearing on the complaint. 

(ii) Notice of the hearing shall be given the railroad and the 
complainant ‘at least twenty (20) days before the hearing. 

(C) After appropriate notice and hearing on the complaint and 

within twenty (20) days after the hearing, the commission or its 
designated representative shall determine the adequacy of the rail- 
road’s action or the reasonableness of its refusal under the circum- 
stances. 
(3)(A) If the commission makes a finding of inadequate action or 
unreasonable refusal on the part of the railroad based on information 
presented at a hearing before the commission or before a designated 
representative of the commission, the railroad company charged with 
the violation shall be subject to a penalty of not less than two hundred 
dollars ($200) nor more than ten thousand dollars ($10, 000) per 
occurrence, the penalty to be assessed by the commission. 

(B)G) The decision of the commission may be appealed to the 
circuit court of the county in which the violation occurred at any time 
within thirty (30) days after the decision is rendered. 

(ii) Provided, the decision of the commission shall be final unless 
appealed as authorized herein. 
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(b)(1) If the state owns the highway where the questioned crossing is 
located, all moneys recovered under the provisions of this section shall 
be placed into the State Highway and Transportation Department 
Fund. 

(2) All other moneys recovered under this section shall be divided 
equally between the State Highway and Transportation Department 
Fund and the general, road, or highway fund of the county or munici- 
pality which owns the highway, road, or street where the questioned 
crossing is located. 


History. Acts 1993, No. 726, § 3; 1995, substituted “rule” for “regulation” in 
No. 668, § 1; 2019, No. 315, § 2413. (a)(1)(A). 
Amendments. The 2019 amendment 


23-12-1007. Investigations — Rules. 


(a)(1) The State Highway Commission shall make such investigations 
as it deems necessary, or as requested by state, municipal, or county 
officials, to properly exercise the exclusive jurisdiction hereby conferred 
and pursuant to required notice and hearing shall promulgate all 
necessary orders or rules concerning train operation, train movement, 
permissible standing time for trains, and all other related matters. 

(2) The investigation of crossings shall include, but is not limited to, 
the reasonable availability or use of other crossings by vehicular or 
pedestrian traffic, the frequency and necessity of use of the railroad 
crossing by railroad trains and vehicular and pedestrian traffic, the 
restriction of emergency and law enforcement vehicles using the 
crossing, and the hours of frequent use of the crossing. 

(3) In the investigation, the commission shall seek the advice of 
Arkansas counties, municipalities, railroads operating within this 
state, and unions representing railroad employees. 

(b) Provided, unless and until the commission by order or. rule 
provides otherwise, it is unlawful for any corporation, company, or 
person owning or operating any railroad trains in the state to permit a 
standing train to obstruct any public highway, road, street, or other 
railroad crossing for more than ten (10) minutes. 


History. Acts 1993, No. 726, § 4; 2019, substituted “Rules” for “Regulations” in 
No. 315, § 2414. the section heading and made similar 
Amendments. The 2019 amendment changes in (a)(1) and (b). 


23-12-1008. Unlawful delay — Action on complaint. 


(a)(1)(A) Prior to any request by a state, municipal, or county official 
for sanctions against a railroad company for violation of this section 
and §§ 23-12-1006 and 23-12-1007, the state, municipal, or county 
official shall state the claim or complaint in writing, by certified mail, 
to the registered agent of the railroad company in question. 

(B)G) Within. forty-five (45) days after the receipt.of the written 
claim or complaint by the railroad company, the railroad company 
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shall respond to the claim or complaint stating with specificity the 

reasons for obstructing a crossing for an unlawful period of time. 

(ii) This response shall be in writing to the complaining official by 
certified mail. 

(2)(A) In the event the issue is not then resolved to the satisfaction of 

the complaining official, the official shall notify the State Highway 

Commission in writing and shall enclose a copy of the complaint and 

response. | 

(B)G) Within sixty (60) days after receipt of the notice, the com- 
mission shall hold a hearing on the complaint. 

(ii) Notice of the hearing shall be given the railroad and the 
complainant at least twenty (20) days before the hearing. 

(C) The commission or its designated representative, after an 

appropriate notice and hearing on the complaint, shall determine 
whether the obstruction was for an unlawful period of time under the 
circumstances. 
(3)(A) If the commission makes such a finding of unlawful delay 
based on information presented at a hearing before the commission or 
before its designated representative, the railroad company charged 
with the violation shall be subject to a penalty to be imposed by the 
commission of not less than two hundred dollars ($200) nor more 
than five hundred dollars ($500) per occurrence. 

(B)G) The decision of the commission may be appealed to the 
circuit court of the county in which the violation occurred at any time 
within thirty (30) days after the decision is rendered. 

(ii) Provided, the decision of the commission shall be final unless 
appealed as authorized herein. 

(b) After the initial ten-minute period or such other period as may be 
prescribed by rule of the commission, each ten-minute period or other 
period as may be prescribed by rule of the commission that the crossing 
is obstructed by a standing train shall constitute a separate offense, 
and penalties may be imposed accordingly. 

(c)(1) If the crossing where a violation occurs is located within the 
boundaries of a city or town, one-half (1) of the moneys recovered under 
the provisions of this section and §§ 23-12-1006 and 23-12-1007 shall 
be placed in the general fund or street fund of the municipality and 
one-half (4) of the funds shall be placed in the State Highway and 
Transportation Department Fund. 

(2) All other moneys recovered under the provisions of this section 
shall be divided equally between the State Highway and Transportation 
Department Fund and the general road fund of the county in which the 
violation occurred. 


History. Acts 1993, No. 726, § 4; 1995, substituted “rule” for “regulation” in (b) 
No. 668, § 2; 2019, No. 315, § 2415. twice. 
Amendments. The 2019 amendment 
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CHAPTER 13 
MOTOR CARRIERS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. Arkansas Motor Carrier Act, 1955. 
3. COMPLAINT PROCEEDINGS. 
6. RecIsTRATION OF Moror Carriers ENGAGED IN INTERSTATE COMMERCE. 
7. TRANSPORTATION NETWORK COMPANY SERVICES ACT. 
8. Prer-To-PEER CAR-SHARING ProGcRram Act. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-13-102. Inspection of licensees — Em- 
ployment of inspectors — 
Restraining operations. 


SECTION. 

23-13-101. Use of motor carrier safety im- 
provement — Worker sta- 
tus unchanged — Defini- 
tions. 


23-13-101. Use of motor carrier safety improvement — Worker 
status unchanged — Definitions. 


(a) As used in this section: 

(1) “Motor carrier safety improvement” means any device, equip- 
ment, software, technology, procedure, training, policy, program, or 
operational practice intended and primarily used to improve or facili- 
tate: 

(A) Compliance with traffic safety or motor carrier safety laws; 
(B) Motor vehicle safety; 

(C) The safety of an operator of a motor vehicle; or 

(D) The safety of a third-party public roadway user; and 

(2) “Worker status” means the classification under any state law ofa 
motor vehicle driver who engages in the transportation of property for 
compensation as an agent, employee, jointly employed employee, bor- 
rowed servant, or independent contractor for a motor carrier. 

(b) The deployment, implementation, or use of a motor carrier safety 
improvement by, or as required by, a motor carrier or its related entity, 
including by contract, does not, in whole or in part, affect, impact, or 
change the worker status of a driver. 


History. Acts 2019, No. 782, § 1. 

Publisher’s Notes. Former § 23-13- 
101, concerning hours of duty and rest 
period of drivers, penalties, and excep- 
tions, was repealed by Acts 2005, No. 


1691, § 1. The section was derived from 
Acts 1931, No. 157, §§ 1-3; Pope’s Dig., 
§§ 3450-3452; A.S.A. 1947, §§ 73-1744 — 
73-1746; Acts 1993, No. 1212, § 1. 
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— Restraining operations. 


(a) The Arkansas Department of Transportation shall have the right 
to employ one (1) or more inspectors as may be needed for the purpose 
of making inspections of licensees from time to time. 

(b) If any person, firm, or corporation is operating without complying 
with the provisions of this act, then the Attorney General or any 
interested party may institute suit in any circuit court where service on 
the defendant may be had, restraining the further operation of motor 
vehicles by the person, firm, or corporation until the provisions of this 
act are complied with. | 

(c) Nothing contained in this act shall be construed to relieve any 
motor vehicle carrier from any rule imposed by law or lawful authority. 


History. Acts 1927, No. 99, §§ 11, 18; 
Pope’s Dig., § 2029; A.S.A. 1947, §§ 73- 


1728, 73-1728n; Acts 2017, No. 


107, 


§ 182; 2019, No. 315, § 2416. 
Amendments. The 2017 amendment 


SECTION. SECTION. 
23-13-203. Definitions. 23-13-223. Permits for contract carriers 
23-13-206. Exemptions. — Application and fees. 
23-13-207. Regulation by department. 23-13-224. Permits for contract carriers 
23-13-208. General duties and powers of * Aachance. 
department. 23-13-226. Dual operation. 
oc Lasen rence wry abi — Re- 93.13.2997. Certificates and permits — 
Tenens pa Dale departs Security for the protection 
ment take jurisdiction. f th bli 
23-13-210. Hearings before department. Pes Puanee 
23-13-211. Appeals — Entitlement. 23-13-229. Temporary authority. 
23-13-212. Appeals — Notice. 23-13-230. Brokers — Licenses _ Rules 
23-13-213. Appeals — Stay of operating for protection of public. 
authority pending appeal. 23-13-232. Certificates, permits, and li- 
23-13-214. Appeals — Transcripts. censes — Transfer, assign- 
23-13-215. Appeals — Filing fees. ment, etc. 
23-13-216. Agent for service of process, 23-13-233. Certificates, permits, and li- 
notices, or orders. censes — Amendment, re- 
23-13-218. Certificate of public conve- vocation, and suspension. 
PG is int necessity — 93.13-934. Operation without certificate 
equirement. ; ae r 
23-13-219. Certificate of public conve- riba ah Canaria di- 
nience and necessity — : f *). Pe se 
Application and fees. tions, etc., 0 certi cate, 
23-13-220. Certificate of public conve- permit, or license prohib- 
nience and necessity — Is- ited. 
suance — Notice and hear- 20-13-235. Bila rybi ages td 
ing. — Remittance — Disposi- 
23-13-221. Certificate of public conve- tion of funds. 
nience and necessity —  23-13-236. Common carriers — Duties as 
Terms and conditions. to transportation of pas- 
23-13-222. Permits for contract carriers sengers and property — 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 

The 2019 amendment substituted “rule” 
for “regulation” in (c). 


SUBCHAPTER 2 — ARKANSAS Motor Carrier Act, 1955 


— Requirement. 


Rates, charges, rules, etc. 
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SECTION. SECTION. 
23-13-238. Common carriers — Rates, .23-13-249. Contract carriers — Schedule 
fares, rules, etc. — Com- of rules, etc., affecting 
plaints. rates, fares, etc. — Hear- 
23-13-239. Common. carriers — Rates, ings — Suspension pro- 
fares, rules, etc. — Deter- ceedings. 
TC by department. 23-13-250. Contract carriers — Schedule 
pilivinnr meee eae aa) MAN of minimum rates and 
tablistuipatenucadineian charred), Furey aug. baat 
of joint rates, charges, etc. tices — Establishment by 
23-13-241. Common carriers — Sched- department. 
ules, rules, etc., affecting 23-13-251. Collection of rates and 
rates, fares, etc. — Hear- charges. — 
ings pane ® Suspension pro- 23-13-252. Receipts or bills of lading. 
| ceedings. 23-13-255. Access to property, equipment, 
23-13-242. Common carriers — Rates, and records. 
charges, rules, etc. — Fac- 23-13-257. Violations by carriers, ship- 
tors of reasonableness or pers, brokers, etc., or em- 
justness. ployees, agents, etc. — 
23-13-244. Tariffs of common carriers by Penalties. 
motor vehicle. 23-13-258. Operation of motor vehicle 
23-13-245. Contract carriers — Schedule while in possession of, con- 
of minimum rates and suming, or under influence 
charges, rules, and prac- of any controlled sub- 
hces Requirement aE stance or intoxicating li- 
eee Lee and pub- hae prohibited — Defini- 
: ' 10N. 
43 hea SsORITAR fATaers Tay td 23-13-259. Lessor to unauthorized per- 
sons deemed motor carrier. 
ae - ies aie er 23-13-261. Injunction against violation of 
schedule required — Ex- subchapter, rules, etc., or 
ceptions. terms and conditions of 
23-13-247. Contract carriers — Schedule certificate, permit, or li- 
of minimum rates and cense. 
charges, rules and prac- 23-13-262. Actions to recover penalties. 
tices — Notice of proposed 23-13-265. Exempt motor carrier to pos- 


changes. 


sess annual receipt. 


23-13-203. Definitions. 


(a) As used in this subchapter, unless the context otherwise requires: 

(1) “Broker” means any person not included in the term “motor 
carrier” and not a bona fide employee or agent of any motor carrier. A 
“broker”, as principal or agent, sells or offers for sale any transportation 
subject to this subchapter, or negotiates for, or holds himself or herself 
or itself out by solicitation, advertisement, or otherwise as one who 
sells, provides, furnishes, contracts, or arranges for such transporta- 
tion; | 

(2) “Certificate” means a certificate of public convenience and neces- 
sity issued under authority of the laws of the State of Arkansas to 
common carriers by motor vehicle; 

(3) “Commercial zone” means any municipality within this state 
together with that area outside the corporate limits of any municipality 
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which is prescribed by the Interstate Commerce Commission [abol- 
ished]. as a commercial zone; | 

(4) “Common carrier by motor vehicle” means any person who or 
which undertakes, whether directly or indirectly, or by lease of equip- 
ment or franchise rights, or any other arrangement, to transport 
passengers or property or any classes of property for the general public 
by motor vehicle for compensation whether over regular or irregular 
routes; 7 

(5) “Contract carrier by motor vehicle” means any person not a 
common carrier included under subdivision (a)(4) of this section who or 
which, under individual contracts or agreements, and whether directly 
or indirectly or by lease of equipment or franchise rights or any other 
arrangements, transports passengers or property by motor vehicle for 
compensation; 

(6) [Repealed.] 

(7) “Highway” means the public roads, highways, streets, and ways 
in the State of Arkansas; 

(8)(A) “Household goods carrier” means any motor carrier transport- 

ing: 
(i) Personal effects and property used or to be used in a dwelling 
when it is a part of the equipment or supply of the dwelling; 

(ii) Furniture, fixtures, equipment, and the property of stores, 
offices, museums, institutions, hospitals, or other establishments 
when they are a part of the stock, equipment, or supply of the stores, 
offices, museums, institutions, hospitals, or other establishments; 
and 

(iii) Articles, including objects of art, displays and exhibits, voting 
machines and tabulating machines, including the auxiliary machines 
or component parts as are necessary to the performance of a complete 
tabulating process, including, but not limited to, punches, sorters, 
computers, verifiers, collators, reproducers, interpreters, multipliers, 
wiring units, and control panels and spare parts therefor, which 
because of the unusual nature or value require specialized handling 
and equipment usually employed in moving household goods. 

(B)G) The household goods carriers shall continue to be regulated 
by the Arkansas Department of Transportation in accordance with 
this subchapter and all rules made and promulgated by the depart- 
ment. 

(ii) Provided, a household goods carrier upon application with the 
department shall not be required to prove that the proposed services 
or operations are required by the present or future public convenience 
and necessity, nor shall the rates of such household goods carriers be 
subject to regulation by the department; 

(9) “Interested parties” includes, in all cases, all carriers operating 
over the routes or any part thereof or in the territory involved in any 
application for a certificate of convenience and necessity or a permit, or 
any application to file or change any schedule or rates, charges, fares, 
or any rule or practice, and such other parties as the department may 
deem interested in the particular matter; 
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(10) “Irregular route” means that the route to be used by a motor 
carrier is not restricted to any specific highways within the area the 
motor carrier is authorized to serve; 

(11) “Lease” means, as used in connection with the term “motor 
vehicle”, the rental of a motor vehicle by a lessor to a lessee, except to 
an authorized carrier, with nothing furnished except necessary main- 
tenance; 

(12) “License” means a license issued under this subchapter to a 
broker; 

(13) “Motor carrier” includes both a common carrier by motor vehicle 
and a contract carrier by motor vehicle and any person performing 
for-hire transportation service without authority from the department; 

(14) “Motor vehicle” means any vehicle, machine, tractor, trailer, or 
semitrailer propelled or drawn by mechanical power and used upon the 
highways in the transportation of passengers or property or any 
combination thereof determined by the department, but it does not 
include any vehicle, locomotive, or car operated exclusively on rails; 

(15) “Occasional” means the transportation of persons or property 
where an emergency exists at the time or place and no authorized 
service is immediately available; 

(16) “Permit” means a permit issued under authority of the laws of 
the State of Arkansas to contract carriers by motor vehicle; 

(17) “Person” means any individual, firm, copartnership, corpora- 
tion, company, association, or joint-stock association and includes any 
trustee, receiver, assignee, or personal representative thereof; 

(18) “Private carrier” means any person engaged in the transporta- 
tion by motor vehicle upon public highways of persons or property, or 
both, but not as a common carrier by motor vehicle or a contract carrier 
by motor vehicle and includes any person who transports property by 
motor vehicle, where the transportation is incidental to or in further- 
ance of any commercial enterprise of the person, which enterprise is one 
other than transportation; and 

(19) “Regular route” means a fixed, specific, and determined course 
to be traveled by a motor carrier’s vehicles rendering service to, from, or 
between various points, localities, or municipalities in this state. 

(b) The “services” and “transportation” to which this subchapter 
applies includes all vehicles operated by, for, or in the interest of any 
motor carrier irrespective of ownership or of contract, express or 
implied, together with all facilities and property operated or controlled 
by any such carrier and used in the transportation of passengers or 
property or in the performance of any service in connection therewith. 


History. Acts 1955, No. 397, § 5; A.S.A. The 2019 amendment deleted “and 
1947, § 73-1758; Acts 1995, No. 746, § 2; . regulations” following “rules” in 
2017, No. 707, § 183; 2019, No. 315, (a)(8)(B)(i); and deleted “regulation” fol- 
8§ 2417, 2418. lowing “rule” in (a)(9). 

Amendments. The 2017 amendment 
repealed (a)(6). 
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23-13-206. Exemptions. 


(a) Nothing in this subchapter shall be construed to include: 

(1)(A) Motor vehicles: 

(i) Employed solely in transporting schoolchildren and teachers to 
or from school; and 

(ii) Used in carrying: 

(a) Set-up houses; 

(6) Ordinary livestock; 

(c) Unprocessed fish, including shellfish; 

(dq) Unprocessed agricultural commodities; 

(e) Baled cotton; 

(f) Cottonseed; 

(g) Cottonseed meal; 

(h) Cottonseed hulls; 

(i) Cottonseed cake; 

(G) Rice hulls; 

(k) Rice bran; 

(1) Rice mill feed; 

(m) Rice mill screenings; 

(n) Soybean meal; and 

(o) Commercial fertilizer, but not including the component parts 
used in the manufacture thereof. 

(B) However, carriers of such exempt commodities and passengers 
shall be subject to safety of operation and equipment standards 
provisions prescribed or hereafter prescribed by the State Highway 
Commission. 

(C) Additionally, for-hire carriers of such exempt commodities 
shall file with the commission evidence of security for the protection 
of the public in the same amount and to the same extent as 
nonexempt carriers, as provided in § 23-13-227; 

(2)(A) Taxicabs or other motor vehicles performing a bona fide 

taxicab service. 

(B) “Bona fide taxicab service”, as employed in this section, means 
and refers only to service rendered by motor-driven vehicles having a 
seating capacity not in excess of six (6) passengers and used for the 
transportation of persons for hire, which vehicles are owned and 
operated by a person, firm, or corporation authorized by the govern- 
ing authorities of municipalities to conduct a taxicab business over or 
upon the streets and public ways; 

(3) Any private carrier of property and motor vehicles employed in 
the hauling of gravel, rock, dirt, bituminous mix materials, riprap, 
quarried stone, crushed stone, and similar materials, and any move- 
ments and services performed by wreckers and wrecker services. 
Provided, all of the above private carriers, motor vehicles, and wrecker 
and wrecker services shall be subject to the provisions prescribed, 
including all rules made and promulgated pursuant to this subchapter, 
with respect to safety of operation and equipment standards; 
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(4) Trolley buses operated by electric power or other buses furnishing 
local passenger transportation similar to street railway service, unless 
and to the extent that the commission shall from time to time find that 
such an application is necessary to carry out the policy of this subchap- 
ter as to safety of operation or standards of equipment, apply to: 

(A)(i) The transportation of passengers or property wholly within a 
municipality or between contiguous municipalities or within a com- 
mercial zone, as defined in § 23-13-2038, adjacent to, and commer- 
cially a part of, any such municipalities, except when the transpor- 
tation is under a common control, management, or arrangement for a 
continuous carriage, or shipment to or from a point outside such 
municipalities or zone, and provided that the motor carrier engaged 
in such transportation of passengers over regular or irregular routes 
is also lawfully engaged in the intrastate transportation of passen- 
gers over the entire length of the routes in accordance with the laws 
of this state. 

(ii) The rights, duties, and privileges of any motor carrier previ- 
ously granted a certificate of convenience and necessity by the 
commission to operate in, through, to, or from municipalities or in, 
through, to, or from a commercial zone or territory contiguous to a 
municipality shall not be impaired or abridged by reason of the 
subsequent annexation of the municipality or territory by another 
municipality, and any such motor carrier shall remain subject to the 
exclusive jurisdiction and control of the commission; or 

(B) The occasional or reciprocal transportation of passengers or 
property for compensation: 

(i) By any person not engaged in transportation by motor vehicle 
as a regular occupation or business, except when such transportation 
is sold, offered for sale, provided, procured, or furnished or arranged 
for; 

(ii) By any person who holds himself or herself or itself out as one 
who sells or offers for sale transportation wholly or partially subject 
to this subchapter, or negotiates for, or holds himself or herself or 
itself out, by solicitation, advertisements, or otherwise, as one who 
sells, provides, furnishes, contracts, or arranges for such transporta- 
tion; or 

(iii) By any person or his or her or its agent, servant, or employee 
who regularly engages in the exempt transportation of passengers for 
hire; | 
(5) Motor vehicles controlled and operated by an agricultural coop- 

erative association as defined in § 2-2-101 et seq. and §§ 2-2-201, 
2-2-202, and 2-2-401 — 2-2-428 or any similar act of another state or by 
the United States Agricultural Marketing Act, as amended, or by a 
federation of such cooperative associations, if the federation possesses 
no greater powers or purposes than cooperative associations so defined; 

(6) Motor carriers of property, except household goods carriers. 
Provided, the motor carriers of property shall be subject to all safety of 
operation and equipment standards provisions prescribed by the com- 
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mission. Provided, further, all motor carriers of property shall be 
subject to the provisions of §§ 23-13-252 and 23-13-265 and all rules 
and regulations made and promulgated by the commission with respect 
to financial fitness and insurance requirements; 

(7)(A) The transportation of passengers by private or public motor 

carrier either under contract or by cooperative agreement with the 

State of Arkansas when the transportation is provided exclusively in 

connection with, or as a result of, federally or state-funded assistance 

programs serving the public need. 

(B) Provided, the motor carriers shall be subject to the provisions 
prescribed, including all rules made and promulgated pursuant to 
this subchapter, with respect to safety of operation and equipment 
standards; 

(8) The transportation of passengers in a.private vehicle with a 
maximum seating capacity. of fifteen (15) passengers, including the 
driver, provided the transportation is for the purposes of vanpooling or 
carpooling; and 

(9)(A) A commercial motor vehicle operating in intrastate commerce 

that has a: | 

(i) Gross vehicle weight rating or gross combination weight rating 
of twenty-six thousand pounds (26,000 lbs.) or less; or 

(ii) Gross vehicle weight or gross combination weight of twenty-six 
thousand pounds (26,000 lbs.) or less. 

(B) Subdivision (a)(9)(A) of this section does not apply to a com- 
mercial motor vehicle that is: 

(i) Designated as transporting hazardous materials under 49 
U.S.C. § 5103, as in effect on January 1, 2021, and is required to be 
placarded under 49 C.F.R. part 172, subpart F, as in effect on January 
1, 2021; or 

(ii) Designed to transport more than fifteen (15) passengers, in- 
cluding the driver. 

(b) In addition, the following are declared to be exempt from this 
subchapter except to the extent that the vehicles transporting the 
following products shall be subject to the safety and equipment stan- 
dards of the commission: 

(1) The transportation of live poultry, unmanufactured products of 
poultry, and related commodities. Poultry, unmanufactured products of 
poultry, and related commodities include the following: 

(A) Additives, such as injected butter, gravy, seasoning, etc., in an 
amount not in excess of five percent (5%) by weight, sold in or along 
with uncooked poultry; 

(B) Advertising matter, in reasonable amounts, transported along 
with poultry and poultry products; 

(C) Blood of poultry from which corpuscles have been removed by 
centrifugal force; 

(D) Carcasses: | 

(i) Raw, in marble-size chunks; 

(ii) Cut up, raw; 
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(iii) Cut up, precooked or cooked; 

(iv) Breaded or battered; 

(v) Cut up, precooked or cooked, marinated, breaded, or battered; 

(vi) Deboned, cooked or uncooked; and 

(vii) Deboned, cooked or uncooked, in rolls or diced; 

(E) Dinners, cooked; 

(F) Dressed; 

(G) Eggs, albumen, liquid; 

(H) Eggs, albumen, liquid, pasteurized; 

(1) Eggs, dried; 

(J) Eggs, frozen; 

(K) Eggs, liquid, whole or separated; 

(L) Eggs, oiled; 

(M) Eggs, omelet mix consisting of fresh broken eggs and milk 
with minute amounts of salt and pepper and seasoning, packaged; 

(N) Eggs, powder, dried; 

(O) Eggs, shelled; 

(P) Eggs, whites; 

(Q) Eggs, whole, with added yolks, dried; 

(R) Eggs, whole, with added yolks; 

(S) Eggs, whole standardized by substraction of whites; 

(T) Eggs, yolks, dried; 

(U) Eggs, yolks, liquid; 

(V) Eggs, yolks; 

(W) Fat, as removed from poultry, not cooked; 

(X) Feathers; 

(Y) Feathers, ground or feather meal; 

(Z) Feathers, ground, combined with dehydrated poultry offal; 

(AA) Offal, including blood and natural by-products of the killing 
and processing of poultry for market; 

(BB) Picked; 

(CC) Rolled in batter but uncooked; 

(DD) Rolls, containing sectioned and deboned poultry, cooked; 

(EE) Sticks, cooked; 

(FF) Stuffed; and 

(GG) Stuffing, packed with, but not in, bird; 

(2) The transportation of livestock and poultry feed including all 
materials or supplementary substances necessary or useful to sustain- 
ing the life or promoting the growth of livestock or poultry, if such 
products, excluding products otherwise exempt under this section, are 
transported to a site of agricultural production or to a business 
enterprise engaged in the sale to agricultural producers of goods used in 
agricultural production; 

(3) The transportation of sawdust, wood shavings, and wood chips; 
and 

(4) The transportation of ethylene glycol antifreeze, gasoline, diesel, 
liquefied petroleum gas, kerosene, aviation gasoline, and jet fuel. 
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(c)(1) Except as otherwise provided in this subchapter, the transpor- 
tation of passengers by motor vehicle shall continue to be regulated by 
the commission. 

(2) Provided, a carrier of passengers, which carrier proposes strictly 
charter services or charter operations for the transportation of passen- 
gers, upon application with the commission, shall not be:required to 
prove that the proposed charter services or charter operations are 
required by the present or future public convenience and necessity. 


History. Acts 1955, No. 397, § 5; 1963, 
No. 89, § 1; 1963, No. 220, § 1; 1971, No. 
175, § 1; 1971, No. 335, § 1; 1983, No. 74, 


296, § 1; 1995, No. 746, § 2; 2019, No. 
315, §§ 2419, 2420; 2021, No. 389, § 1. 
Amendments. The 2019 amendment 


§ 1; 1985, No. 438, § 1; 1985 (1st Ex. 


Sess.), No. 23, § 1; 1985 (1st Ex. Sess.), 


No. 29, § 1; A.S.A. 1947, §§ 73-1758, 73- 


substituted “rules” for “regulations” in the 
second sentence of (a)(3) and in (a)(7)(B). 
The 2021 amendment added (a)(9). 


1758.1; Acts 1991, No. 33, § 1; 1991, No. 


23-13-207. Regulation by department. 


The regulation of the transportation of passengers or property by 
motor carriers over the public highways of this state, the procurement 
thereof, and the provisions of facilities is vested in the Arkansas 
Department of Transportation. 


History. Acts 1955, No. 397, § 3;A.S.A. 
1947, § 73-1756; Acts 2017, No. 707, 
§ 184. 

Amendments. The 2017 amendment 


deleted “therefor” following “facilities”, 
and substituted “Department of Transpor- 
tation” for “State Highway and Transpor- 
tation Department”. 


23-13-208. General duties and powers of department. 


It shall be the duty of the Arkansas Department of Transportation: 

(1) To regulate common carriers by motor vehicle as provided in this 
subchapter. To that end, the department may establish reasonable 
requirements with respect to continuous and adequate service and 
transportation of baggage and express. It may establish reasonable 
requirements with respect to uniform systems of accounts, records, and 
reports, preservation of records, and safety of operation and equipment 
which shall conform as nearly as may be consistent with the public 
interest to the systems of accounts, records, and reports and the 
requirements as to the preservation of records and safety of operation 
and equipment now prescribed or which from time to time may be 
prescribed by the Interstate Commerce Commission [abolished] for 
common carriers by motor vehicles engaged in interstate or foreign 
commerce; 

(2) To regulate contract carriers by motor vehicle as prescribed by 
this subchapter. To that end, the department may establish reasonable 
requirements with respect to uniform systems of accounts, records, and 
reports, preservation of records, and safety of operation and equipment 
now prescribed or which may from time to time be prescribed by the 
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Interstate Commerce Commission [abolished] for contract carriers by 
motor vehicles engaged in interstate or foreign commerce; 

(3) To regulate private carriers, as defined in this subchapter, with 
respect to safety of their operations and equipment; 

(4) To regulate brokers as provided in this subchapter. To dad end, 
the department may establish reasonable requirements with respect to 
licensing, financial responsibility, accounts, records, reports, opera- 
tions, and practices of any such persons; 

(5) To avail itself of the assistance of any of the Revere research 
agencies of the United States Government and of any agency of this 
state having special knowledge of any such matter, for the purpose of 
carrying out the provisions pertaining to safety; 

(6) To administer, execute, and enforce all other provisions of this 
subchapter, to make all necessary orders in connection therewith, and 
to prescribe rules and procedures for such administration; and 

(7) Upon complaint in writing to the department by any person, state 
board, organization, or body politic, or upon the department’s own 
initiative without complaint, to investigate whether any motor carrier 
or broker has failed to comply with any provisions of this subchapter or 
with any requirements thereof. If the department finds upon investi- 
gation that the motor carrier or broker has failed to comply therewith, 
the department shall issue appropriate order to compel the carrier or 
broker to comply therewith. Whenever the department is of the opinion 
that any complaint does not state reasonable grounds for investigation 
and action on its part, it may dismiss that complaint. 


History. Acts 1955, No. 397, § 6;A.S.A... tion” for “State Highway and Transporta- 
1947, § 73-1759; Acts 2017, No. 707, tion Department” in the introductory lan- 
§ 185; 2019, No. 315,§ 2421. guage. 

Amendments... The 2017 amendment The 2019 amendment deleted “regula- 
substituted “Department of Transporta- tions” following “rules” in (6). 


23-13-209. Mandatory injunction — Requirement that depart- 
ment take jurisdiction. 


Where the Arkansas Department of Transportation, in respect.to any 
matter arising under this subchapter, has issued a negative order solely 
because of a supposed lack of power, any party in interest may file a bill 
of complaint in the Pulaski County Circuit Court. The court, if it 
determines that the department has the power, may force by writ of 
mandatory injunction the department to take pe LC 


History. Acts 1955, No. 397, § 7; 1959, substituted “Department of Transporta- 
No. 267, § 1;A.S.A. 1947, § 73-1760; Acts _ tion” for “State Highway and Transporta- 
2017, No. 707, § 186. tion Department”. 

Amendments. The 2017 amendment 
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23-13-210. Hearings before department. 


(a) Any matter arising in the administration of this subchapter 
concerning which a hearing is required shall be heard by the Arkansas 
Department of Transportation. 

(b) Adecision of the majority of the members of the department shall 
constitute its decision. 

(c) The department may assign or refer the matter to an employee or 
board of employees for hearing and written report and recommended 
order, and the department shall review and may determine the matter 
upon the record theretofore made. 

(d) All hearings shall be held in the office of the department except 
- that if in the discretion of the department circumstances justify it, 
hearings may be held at any place in the state. 

(e) The members of the department, the secretary thereof, and 
employees designated by the department to hold hearings shall have 
the power to administer oaths and to issue subpoenas requiring the 
attendance and testimony of witnesses and the production of books, 
papers, tariffs, contracts, agreements, and documents and to take 
testimony by deposition, relating to any matter under consideration. 

(f). In connection with any proceedings under this subchapter in 
which a hearing is required, or is deemed necessary by the department, 
not less than ten (10) days’ notice shall be afforded, except in hearings 
provided for in § 23-13-224. Opportunity for intervention by interested 
parties in connection with any such proceeding shall-be afforded. 

(g)(1) The department or its designated employees are authorized to 
confer with or hold joint hearings with any authorities of the United 
States or any state, or any department of the State of Arkansas, in 
connection with any matter arising in any proceeding under this 
subchapter. 

(2) This department is also authorized to Agbal itself of the coopera- 
tion, services, records, and facilities of such authorities as fully as may 
be necessary in the enforcement of any provision of this subchapter. 


History. Acts 1955, No. 397, § 7;A.S.A. substituted “Department of Transporta- 
1947, § 73-1760; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 187. tion Department” in (a). 

Amendments. The 2017 amendment 


23-13-211. Appeals — Entitlement. 


Any final order made under this subchapter is subject to the same 
right of appeal by any party to the proceedings as is provided by 
§ 23-2-425, in respect to appeals from the order of the Arkansas 
Department of Transportation. 


History. Acts 1955, No. 397, § 7; 1959, substituted “is subject” for “shall be sub- 
No. 267, § 1;A.S.A. 1947, § 73-1760; Acts ject” and substituted “Department of 
2017, No. 707, § 188. Transportation” for “State Highway and 

Amendments. The 2017 amendment Transportation Department”. 
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23-13-212. Appeals — Notice. 


Upon the filing of a motion for appeal, the Arkansas Department of 
Transportation shall forthwith serve notice of the appeal upon all 
parties to the proceeding appealed from. 


History. Acts 1955, No. 397, § 7; 1959, substituted “Department of Transporta- 
No. 267, § 1;A.S.A. 1947, § 73-1760; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 189. tion Department”. 

Amendments. The 2017 amendment 


23-13-213. Appeals — Stay of operating authority pending ap- 
peal. 


If the party appealing desires to stay the beginning of the operating 
authority granted by the Arkansas Department of Transportation, the 
party shall file with the motion for appeal a bond, with surety thereon 
approved by the Pulaski County Circuit Court. The bond shall be 
conditioned that the appealing party will pay to the party in whose 
favor the order appealed from operates all damages which the party 
may suffer by reason of the stay of operation under the order in the 
event the orders shall be affirmed or sustained upon final adjudication. 
The operating authority granted by the department shall be stayed 
until the matter has been finally adjudicated. 


History. Acts 1955, No. 397, § 7; 1959, substituted “Department of Transporta- 
No. 267, § 1;A.8.A..1947, § 73-1760; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 190. tion Department”. 

Amendments. The 2017 amendment 


23-13-214. Appeals — Transcripts. 


(a) Where any appeal is taken, as provided in §§ 23-13-211 — 
23-13-215 or by other statutes with regard to appeals from orders of the 
Arkansas Department of Transportation, the secretary of the depart- 
ment shall cause to be prepared, for use on the appeal, an accurate and 
true copy of the record of proceedings before the department, which 
shall contain only such portions of the record as shall be designated by 
the person taking such appeal in the notice of appeal filed. 

(b) Thereupon, the secretary of the department shall certify the 
transcript as a true and accurate copy of the record of proceedings on 
appeal from the department. 

(c) The transcript shall be prepared in conformity with the rules of 
the Supreme Court and of the Pulaski County Circuit Court regarding 
the filing of transcripts in civil cases, and the original record of 
proceedings before the department shall remain on file with the 
department. 

(d) When there are designated for inclusion in the transcript of the 
record exhibits which, because of their form, nature, or bulk, cannot be 
conveniently copied, then the department may order, upon proper 
application made by the party taking the appeal, that the original 
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exhibits be appended to the secretary’s transcript of the record. The 
exhibits may be removed from the offices of the department for the 
purpose of filing with the transcript on appeal. 

(e)(1) The party filing a motion for an appeal shall pay to the 
secretary of the department the amount of the cost of preparing the 
transcript of the proceedings before the transcript is deposited with the 
clerk of the Pulaski County Circuit Court. 

(2) All fees received by the department in payment for the prepara- 
tion of transcripts of proceedings under this subchapter shall be 
computed at the rate of fifty cents (50¢) for each sheet and shall be paid 
into the State Treasury by the department to the account of the fund 
from which appropriations are made for the support of the department. 


History. Acts 1955, No. 397, § 7; 1959, substituted “Department of Transporta- 
No. 267, § 1;A.S.A. 1947, § 73-1760; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 191. tion Department” in (a). 

Amendments. The 2017 amendment 


23-13-215. Appeals — Filing fees. 


The secretary of the Arkansas Department of Transportation shall 
immediately notify the party filing the motion for appeal the date of the 
deposit of the transcript with the clerk of the Pulaski County Circuit 
Court. Within ten (10) days from the date of the deposit of the 
transcript, the party shall pay to the clerk of the court the required 
filing fee. 


History. Acts 1955, No. 397, § 7; 1959, substituted “Department of Transporta- 
No. 267, § 1;A.S.A. 1947, § 73-1760; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 192. tion Department”. 

Amendments. The 2017 amendment 


23-13-216. Agent for service of process, notices, or orders. 


(a)(1) It shall be the duty of every motor carrier to file with the 
Arkansas Department of Transportation a designation in writing of the 
name and post office address of a person maintaining a residence within 
this state upon whom or which service of notices or orders may be made 
under this subchapter. The designation may from time to time be 
changed by like writing similarly filed. 

(2) Service of process or orders in proceedings under this subchapter 
shall be made upon a carrier by personal service upon the person so 
designated by it or by registered mail addressed to the designated 
person at the address filed. 

(b)(1) Service of notices of hearings shall be by United States mail 
and publication one (1) time in a newspaper of general circulation in 
Pulaski County. 

(2) In default of designation of an agent for service of process, service 
of any notice or order may be made by posting in the office of the 
secretary of the department. 
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(c) Whenever notice is given by mail.as provided in this section, the 
date of mailing shall.be considered,as the time when notice is served. 


History. Acts 1955, No. 397, § 21; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1774; Acts 2017, No. tion” for “State Highway and Transporta- 
707, § 193. tion Department” in (a)(1). 

Amendments. The 2017 amendment 


23-13-218. Certificate of public convenience and necessity — 
Requirement. 


No common carrier by motor vehicle subject to the provisions of this 
subchapter shall engage in any operation on any public highway in this 
state unless there is in force with respect to such a carrier a certificate 
of public convenience and necessity issued by the Arkansas Department 
of Transportation authorizing such an operation. 


History. Acts 1955, No. 397,§ 8;A.S.A. substituted “Department of Transporta- 
1947, § 73-1761; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 194. tion Department”, 

Amendments. The 2017 amendment 


23-13-219. Certificate of public convenience and necessity — 
Application and fees. 


(a) Applications for certificates of public convenience and necessity 
shall be made in writing to the Arkansas Department of Transporta- 
tion, be verified under oath, shall be in such form, contain such 
information, and be accompanied by proof of service upon such inter- 
ested parties as the department by rule shall require. 

(b) Every application shall be accompanied by certified check made 
payable to the department for the sum of fifty dollars ($50.00). The 
funds shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 
State Apportionment Fund. 


History. Acts 1955, No. 397, § 8; 1983, substituted “Department of Transporta- 
No. 565, § 2;A.S.A. 1947, § 73-1761;Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 195; 2019, No. 315, tion Department?” in (a). 

§ 2422. ) The 2019 amendment substituted “rule” 
Amendments. The 2017 amendment __ for “regulation” in (a). 


23-13-220. Certificate of public convenience and necessity — 
Issuance — Notice and hearing. 


(a)(1) Subject to the provisions of this subchapter, a certificate of 
public convenience and necessity shall: be issued to any qualified 
applicant therefor, authorizing the whole or any part of the operations 
covered by the application if it is found that the applicant is fit, willing, 
and able properly to perform the service proposed and to conform to the 
provisions of this subchapter and the requirements and rules of the 
Arkansas Department of Transportation thereunder, and that the 
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proposed service, to the extent to be authorized by the certificate, is or 
will be required by the present or future public convenience and 
necessity; otherwise the application shall be denied. The burden of 
proof shall be upon the applicant. 

(2) However, no such certificate shall be issued to any common 
carrier of passengers by motor vehicle for operations over other than 
regular routes, and between fixed termini, except as the carrier may be 
authorized to engage in special or charter operations. 

(b) No certificate shall be issued by the department except upon a 
hearing held at least twenty (20) days after the service of notice to 
interested parties of its time and place. 

(c) In granting applications for certificates, the department shall 
take into consideration: | 

(1) The reliability and financial condition of the applicant and his or 
her sense of responsibility toward the public; 

(2) The transportation service being maintained by any railroad, 
street railway, or motor carrier; 

(3) The likelihood of the proposed service being permanent and 
continuous throughout twelve (12) months of the year; 

(4) The effect which such proposed transportation service may have 
upon other forms of transportation service; and 

(5) Any other matters tending to show the necessity or want of 
necessity for granting the application. 


History. Acts 1955, No. 397,§ 9;A.S.A. tion” for “State Highway and Transporta- 
1947, § 73-1762; Acts 2017, No. 707, tion Department” in (a)(1). 
§ 196; 2019, No. 315, § 2423. The 2019 amendment substituted “re- 
Amendments. The 2017 amendment quirements and rules” for “requirements, 
substituted “Department of Transporta- rules, and regulations” in (a)(1). 


23-13-221. Certificate of public convenience and necessity — 
Terms and conditions. 


(a)(1) Any: certificate of public convenience and necessity issued 
under this subchapter shall specify: 

(A) The service to be rendered and the route over which; 

(B) The fixed termini, if any, between which; 

(C) The intermediate and off-route points, if any, at which; and 

(D) In case of operations not over specified routes or between fixed 
termini, the territory within which the motor carrier is authorized to 
operate. 
(2)(A) At the time of issuance and from time to time thereafter, there 
shall be attached to the exercise of the privileges granted by the 
certificate such reasonable terms, conditions, and limitations as the 
public convenience and necessity may from time to time require, 
including terms, conditions, and limitations as to the extension of the 
routes of the carrier and such terms and conditions as are necessary 
to carry out, with respect to the operations of the carrier, the 
requirements established by the Arkansas Department of Transpor- 
tation under this subchapter. 
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(B) However, no terms, conditions, or limitations shall restrict the 
right of the carrier to add to his or her or its equipment and facilities 
over the routes, between the termini, or within the territory specified 

-in the certificate as the development of the business and the demands 
of the public shall require. 

(b) A common carrier by motor vehicle operating under any such 
certificate may occasionally deviate from the route over which, or the 
fixed termini between which, it is authorized to operate under the 
certificate under such general or special rules as the department may 
prescribe. 

(c) Any common carrier by motor vehicle transporting passengers 
under a certificate issued under this subchapter may transport to any 
place within the state special or chartered parties under such rules as 
the department may prescribe. 

(d) A certificate for the transportation of passengers may include 
authority to transport, in the same vehicle with the passengers, 
newspapers, baggage of passengers, express, or mail, or authority to 
transport baggage of passengers in a separate vehicle. 

(e) No certificate issued under this subchapter shall confer any 
proprietary or property rights in the use of the public highways. 


History. Acts 1955, No. 397, §§ 9, 10;  (a)(2)(B); and substituted “Department of 
A.S.A. 1947, §§ 73-1762, 73-1763; Acts Transportation” for “State Highway and 
2017, No. 707, § 197; 2019, No. 315, Transportation Department” in (a)(2)(A). 
§ 2424. The 2019 amendment deleted “and 

Amendments. The 2017 amendment regulations” following “rules” in (b) and 
redesignated (a)(2) as (a)(2)(A) and (ec). 


23-13-222. Permits for contract carriers — Requirement. 


No person shall engage in the business of a contract carrier by motor 
vehicles over any public highways in this state unless there is in force 
with respect to the carrier a permit issued by the Arkansas Department 
of Transportation authorizing such persons to engage in such business. 


History. Acts 1955, No. 397, § 11; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1764; Acts 2017, No. tion” for “State Highway and Transporta- 


707, § 198. tion Department”. 
Amendments. The 2017 amendment 


23-13-223. Permits for contract carriers — Application and fees. 


(a) Applications for permits for contract carriers by motor vehicles 
shall be made to the Arkansas Department of Transportation in 
writing, be verified under oath, and shall be in such form, contain such 
information, and be accompanied by proof of service upon such inter- 
ested parties as the department by rule may require. 

(b). Every application shall be accompanied by a certified check made 
payable to the department for the sum of fifty dollars ($50.00). The 
funds shall be collected by the department to be deposited into the State | 
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Treasury to the credit of the General Revenue Fund Account of the 


State Apportionment Fund. 


History. Acts 1955, No. 397, § 11; 
1983, No. 565, § 3; A.S.A. 1947, § 73- 
1764; Acts 2017, No. 707, § 199; 2019, No. 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 


315, § 2425: 
Amendments. The 2017 amendment 


The 2019 amendment substituted “rule” 
for “regulation” in (a). 


23-13-224. Permits for contract carriers — Issuance. 


(a) Subject to this subchapter, a permit for a contract carrier by 
motor vehicle shall be issued to any qualified applicant therefor 
authorizing in whole or in part the operations covered by the applica- 
tions, if it is found that the applicant is fit, willing, and able to properly 
perform the service of a contract carrier by motor vehicle and to conform 
to the provisions of this subchapter and the lawful requirements and 
rules of the Arkansas Department of Transportation, and the proposed 
operation, to the extent authorized by the permit, will promote the 
public interest and the policy declared in § 23-13-202; otherwise the 
application shall be denied. 

(b) No permit shall be issued by the department except upon a 
hearing at least twenty (20) days after service of notice to interested 
parties of the time and place thereof. 

(c) In granting applications for permits, the department shall take 
into consideration: 

(1) The reliability and financial condition of the applicant and his or 
her sense of responsibility toward the public; 

(2) The transportation service being maintained by any railroad, 
street railway, or motor carrier; — 

(3) The likelihood of the proposed service being permanent and 
continuous throughout twelve (12) months of the year and the effect 
which the proposed transportation service may have upon existing 
transportation service; and 

(4) Any other matters tending to show the necessity or want of 
necessity for granting the application. 


History. Acts 1955, No. 397, § 11; 
A.S.A. 1947, § 73-1764; Acts 2017, No. 


tion” for “State Highway and Transporta- 
tion Department” in (a). 
The 2019 amendment substituted “re- 


707, § 200; 2019, No. 315, § 2426. 
Amendments. The 2017 amendment 
substituted “Department of Transporta- 


quirements and rules” for “requirements, 
rules, and regulations” in (a). 


23-13-226. Dual operation. 


No person shall at the same time hold under this subchapter a 
certificate as a common carrier and permit as a contract carrier 
authorizing operation for the transportation of property by motor 
vehicle over the same route or within the same territory, unless for good 
cause shown the Arkansas Department of Transportation shall find 
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that the certificate and permit will promote the public interest and the 
policy declared in § 238-138-202. 


History. Acts 1955, No. 397, § 12; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1765; Acts 2017, No. tion” for “State Highway and Transporta- 
707, § 201. tion Department”. 

Amendments. The 2017 amendment 


23-13-227. Certificates and permits — Security for the protec- 
tion of the public. 


(a) No certificate or permit shall be issued to a motor carrier or 
remain in force unless the carrier complies with such reasonable rules 
as the Arkansas Department of Transportation shall prescribe govern- 
ing the filing and approval of surety bonds, policies of insurance, 
qualification as a self-insurer or other securities or agreements in such 
reasonable amount as the department may require, conditioned to pay, 
within the amount of the surety bonds, policies of insurance, qualifica- 
tions as a self-insurer or other securities or agreements, any final 
judgment recovered against the motor carrier for bodily injuries to or 
the death of any person resulting from the negligent operation, main- 
tenance, or use of motor vehicles under the certificate or permit or for 
loss or damage to the property of others. 

(b)(1) In its discretion and under such rules as it shall prescribe the 
department may require any such common carrier to file a surety bond, 
policies of insurance, qualifications as a self-insurer, or other securities 
or agreements, in a sum to be determined by the department, to be 
conditioned upon the carrier making compensation to shippers or 
consignees for all property belonging to shippers or consignees and 
coming into the possession of such carriers in connection with its 
transportation service. 

(2) Any carrier which may be required by law to compensate a 
shipper or consignee for any loss, damage, or default for which a 
connecting motor common carrier is legally responsible shall be subro- 
gated to the rights of the shipper or consignee under any such bond, 
policies, or insurance or other securities or agreements, to the extent of 
the sum so paid, plus any court costs and reasonable attorney’s fees 
paid by the carrier in defending any action brought thereon by the 
shipper or consignee. 

(c) The reasonable rules of the department authorized by this section 
shall conform as nearly as may be consistent with the public interest to 
those rules made by the United States Surface Transportation Board 
from time to time with respect to surety for the protection of the public 
by motor carriers engaged in interstate or foreign commerce. 

(d) Any motor carrier who has qualified as a self-insurer in accor- 
dance with the rules of the United States Surface Transportation Board 
governing motor carriers engaged in interstate or foreign commerce 


shall be prima facie deemed qualified as a self-insurer in the State of 
Arkansas. 
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(e) In any action against any motor carrier operating under’ the 
provisions of this subchapter, whether in law or equity, the insurer, 
insurance company, or obligor in any policy of insurance or bond given 
by the carrier in compliance with this section shall not be joined as a 
party to the suit and shall not be a proper party thereto. 

(f) Upon any motor carrier’s failure to pay any final judgment 
rendered against it, the judgment creditor may maintain an action in 
any court of competent jurisdiction against the insurer, insurance 
company, or obligor in any policy of insurance, or bond, or obligation, 
filed under this section, to compel payment of the judgment. 


History. Acts 1955, No. 397, § 15; 
A.S.A. 1947, § 73-1768; Acts 2017, No. 
707, § 202; 2019, No. 315, § 2427. 

Amendments. The 2017 amendment, 
in (a), deleted “and regulations” following 


Transportation” for “State Highway and 
Transportation Department”. 

The 2019 amendment deleted “and 
regulations” following “rules” in (b)(1), (c), 
and (d). 


“rules” and substituted “Department of 


23-13-229. Temporary authority. 


(a) To provide motor carrier service for which there is an urgent and 
immediate need to, from, or between points within a territory having no 
motor carrier service deemed capable of meeting that need, the Arkan- 
sas Department of Transportation in its discretion and without hearing 
or other proceeding may grant temporary authority for a period not 
exceeding ninety (90) days for the service by common or contract 
carrier, as the case may be. Satisfactory proof of the urgent and 
immediate need shall be made by affidavit or other verified proof, as the 
department shall prescribe. 

(b) The temporary authority shall be granted only upon payment of 
a filing fee in the amount of twenty-five dollars ($25.00) and compliance 
with the requirements of §§ 23-13-227 and 23-13-244. The filing fees 
shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 
State Apportionment Fund. 

(c) After the temporary authority is granted, the department shall 
notify any carrier already authorized to perform all or any part of the 
service so authorized temporarily. Upon application in writing by the 
carrier, the department shall hold such hearings and make such further 
determination with respect to such temporary authority as the public 
interest shall require. 

(d) The grant of temporary authority shall not be extended for any 
cause. 

(e) Issuance of such temporary authority shall create no presump- 
tion that corresponding permanent authority will be granted thereafter. 


History. Acts 1955, No. 397, § 6; 1983, 
No. 565, § 1;A.S.A. 1947, § 73-1759; Acts 
2017, No. 707, § 203. : 

» Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 
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23-13-230. Brokers — Licenses — Rules for protection of public. | 


(a)(1) A person shall not for compensation sell or offer for sale 
transportation subject to this subchapter; make any contract, agree- 
ment, or arrangement to provide, procure, furnish, or arrange for such 
transportation; or hold himself or herself or itself out by advertise- 
ments, solicitation, or otherwise as one who sells, provides, procures, 
contracts, or arranges for such transportation unless that person holds 
a broker’s license issued by the Arkansas Department of Transportation 
to engage in such transactions. | 

(2) In the execution of any contract, agreement, or arrangement to 
sell, provide, procure, furnish, or arrange for such transportation, it 
shall be unlawful for such a person to employ any carrier by motor 
vehicle who or which is not the lawful holder of an effective certificate 
or permit issued as provided in this subchapter. 

(3) The provisions of this subsection shall not apply to any carrier 
holding a certificate or a permit under the provisions of this subchapter 
or to any bona fide employee or agent of such a motor carrier, so far as 
concerns transportation to be furnished wholly by such a carrier or 
jointly with other motor carriers holding like certificates or permits or 
with a common carrier by railroad, express, or water. 

(b) A brokerage license shall be issued to any qualified applicant 
therefor, authorizing the whole or any part of the operations covered by 
the application, if it is found that the applicant is fit, willing, and able . 
properly to perform the service proposed and to conform to the provi- 
sions of this subchapter and the requirements and rules of the depart- 
ment thereunder and that the proposed service, to the extent autho- 
rized by the license, will promote the public interest and policy declared 
in this subchapter; otherwise the application shall be denied. 

(c) The department shall prescribe reasonable rules for the protec- 
tion of travelers or shippers by motor vehicle, to be observed by any 
person holding a brokerage license. No such license shall be issued or 
remain in force unless the person shall have furnished a bond or other 
security approved by the department, in such form and amount as will 
insure financial responsibility and the supplying of authorized trans- 
portation in accordance with contracts, agreements, or arrangements 
therefor. | | 

(d) The department and its agents shall have the same authority as 
to accounts, reports, and records, including inspection and preservation 
thereof, of any person holding a brokerage license issued under the 
provisions of this section, that they have under this subchapter with 
respect to motor carriers subject thereto. 


History. Acts 1955, No. 397, § 13; 
A.S.A. 1947, § 73-1766; Acts 2017, No. 
707, § 204; 2019, No. 315, § 2428. 

Amendments. The 2017 amendment, 
in (a)(1), substituted “A person shall not” 
for “No person shall”, deleted “shall” pre- 
ceding “make any contract”, deleted 


“shall” preceding “hold himself’, and sub- 
stituted “Department of Transportation” 
for “State Highway and Transportation 
Department”. 

The 2019 amendment substituted “re- 
quirements and rules” for “requirements, 
rules, and regulations” in (b); and deleted 
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“and regulations” following “rules” in the 
first sentence of (c). 


23-13-232. Certificates, permits, and licenses — Transfer, assign- 
ment, etc. 


(a) Certificates, permits, and licenses shall not be assigned, trans- 
ferred, or hypothecated in any manner, nor shall the operation under 
any such permit, certificate, or license be leased without authority of 
the Arkansas Department of Transportation and on written application, 
and after ten (10) days’ notice, to parties in interest and hearing. 

(b) The transfer, lease, assignment, or hypothecation of the permits, 
certificates, or licenses shall not be authorized when the department 
finds the action will be inconsistent with the public interest or will have 
the effect of destroying competition or creating a monopoly, nor where it 
appears that reasonably continuous service under the authority or that 
part of the authority granted by the permit, certificate, or license which 
is sought to be transferred has not been rendered prior to the applica- 
tion for transfer, assignment, or hypothecation. 

(c)(1) All applications for transfer must be made on proper forms 
prescribed by the department. 

(2) There must be attached to such application for a transfer of a 
certificate, permit, or license a joint affidavit executed by the vendor 
and vendee certifying that all accrued taxes, station rents, wages of 
employees, and all other indebtedness incident to the vendor’s opera- 
tion have been paid in full or, if such is not the case, will be assumed by 
the vendee. Provided, the provisions of this subsection shall not apply in 
any respect to either the vendor or the vendee, where the vendor has 
filed for protection under the federal bankruptcy laws and is transfer- 
ring the authority as part of a reorganization or liquidation under an 
order directing the sale entered under the federal bankruptcy laws. 

(d) Every such application for the transfer of a certificate or permit 
shall be accompanied by a certified check or money order in the amount 
of fifty dollars ($50.00) made payable to the department. The funds 
shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 
State Apportionment Fund. 


History. Acts 1955, No. 397, § 14; Amendments. The 2017 amendment 
1983, No. 565, § 4; A.S.A. 1947, § 73- substituted “Department of Transporta- 
1767; Acts 1992 (1st Ex. Sess.), No. 35, tion” for “State Highway and Transporta- 
§ 1; 2017, No. 707, § 205. tion Department” in (a). 


23-13-233. Certificates, permits, and licenses — Amendment, 
revocation, and suspension. 


(a) Any certificates, permits, or licenses, upon application of the 
holder thereof and in the discretion of the Arkansas Department of 
Transportation, may be amended or revoked, in whole or in part, or may 
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upon complaint or on the department’s own initiative, after notice and 
hearing, be suspended, changed, or revoked, in whole or in part, for: 

(1) Willful failure to comply with any provision of this subchapter, 
with any lawful order or rule of the department promulgated thereun- 
der, or with any term, condition, or limitation of the certificate, permit, 
or license; 

(2) Failure to render reasonably continuous service in the transpor- 
tation of all of the commodities authorized to be transported over all of 
the routes authorized to be traversed; 

(3) Failure to file a complete annual motor carrier report purstiant to 
Acts 1927, No. 129, as amended; or 

(4) Failure to timely pay ad valorem property taxes. 

(b) It is the intent of this section to require the department to 
suspend or revoke, after notice and hearing as hereafter provided, all or 
such part of the authority granted by any certificate which is not 
exercised reasonably continuously. 

(c) No certificate, permit, or license shall be revoked, except under 
application of the holder or violation of § 23-13-227, unless the holder 
thereof willfully fails to comply within a reasonable time, not less than 
thirty (30) days, to be fixed by the department, with a lawful order of 
the department commanding obedience to the provisions of this sub- 
chapter, or to the rules of the department, or to the terms, conditions, or 
limitation of such certificate, permit, or license found by the depart- 
ment to have been violated by the holder. 


History. Acts 1955, No. 397, § 14; 
1983, No. 579, § 1; 1988, No. 602, § 1; 
A.S.A. 1947, § 73-1767; Acts 2017, No. 
707, § 206; 2019, No. 315, §§ 2429, 2430. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 


tion Department” in the introductory lan- 
guage of (a). 

The 2019 amendment substituted “or- 
der or rule” for “order, rule, or regulation” 
in (a)(1); and deleted “or regulations” fol- 
lowing “rules” in (c). 


tion” for “State Highway and Transporta- 


23-13-234. Operation without certificate or permit prohibited — 
Violation of terms, conditions, etc., of certificate, 
permit, or license prohibited. 


(a)(1) Any motor carrier using the highways of this state without 
first having obtained a permit or certificate from the Arkansas Depart- 
ment of Transportation, as provided by this subchapter, or who, being a 
holder thereof, violates any term, condition, or provision thereof shall 
be subject to a civil penalty to be collected by the department, after 
notice and hearing, in an amount not less than one hundred dollars 
($100) nor more than five hundred dollars ($500). 

(2) Ifthe penalty is not paid within ten (10) days from the date of the 
order of the department assessing the penalty, twenty-five percent 
(25%) thereof shall be added to the penalty. 

(3) Any amounts collected from the penalties provided for under this 
subsection shall be deposited by the department into the State Treasury 
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to the credit of the General Revenue Fund Account of the State 
Apportionment Fund. 

(b)(1) Any person required by this subchapter to obtain a certificate 
of convenience and necessity as a common carrier or a permit as a 
contract carrier and operates as such a carrier without doing so shall be 
guilty of a violation. Upon conviction, he or she shall be fined not less 
than one hundred dollars ($100) nor more than five hundred dollars 
($500) for the first such offense and not less than one hundred dollars 
($100) nor more than one thousand dollars ($1,000) for each subsequent 
offense. 

(2) Each day of the violation shall be a separate offense. 

(c)(1) Any person violating any other provision or any term or 
condition of any certificate, permit, or license, except as otherwise 
provided in § 23-13-258, shall be guilty of a violation and upon 
conviction shall be fined not more than one hundred dollars ($100) for 
the first offense and not more than five hundred dollars ($500) for any 
subsequent offense. , 

(2) Each day of the violation shall constitute a separate offense. 

(3) In addition thereto, the person shall be subject to the civil 
penalties provided in subsection (a) of this section. 


History. Acts 1955, No. 397, § 22; Amendments. The 2017 amendment 
1971, No. 532, § 1; 1983, No. 565, § 5; substituted “Department of Transporta- 
A.S.A.. 1947, § 73-1775; Acts 2005, No. tion” for “State Highway and Transporta- 
1994, § 148; 2017, No. 707, § 207. tion Department” in (a)(1). 


23-13-235. Annual fees charged carriers — Remittance — Dispo- 
sition of funds. 


(a)(1) From each common or contract carrier of passengers or prop- 
erty, there shall be collected an annual fee for the registration of 
insurance. The annual registration fee to be collected from each 
common or contract carrier of passengers or property holding only a 
certificate or permit issued pursuant to this subchapter shall be five 
dollars ($5.00) for each bus, truck, or truck-tractor of the carrier to be 
operated in this state. 

(2) The annual registration fee for the registration of insurance to be 
collected from any other carrier, including a carrier holding a certificate 
or permit issued by the United States Surface Transportation Board, on 
behalf of the State of Arkansas shall be collected under the base state 
registration program and shall be five dollars ($5.00) per motor vehicle. 

(3) The Arkansas Department of Transportation shall also collect 
fees under the base state registration program on behalf of and for all 
other participating states of travel from all carriers based in the State 
of Arkansas. All fees collected on behalf of other participating states 
shall be collected in the amount required by that state and remitted to 
that state under the rules adopted by the United States Surface 
Transportation Board. 

(b) All fees as set out in this section shall be due and payable on or 
before January 1 of each year to cover the ensuing calendar year. 
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However, the fees to be collected from the holders -of temporary 
authority shall be due and payable before the authority is first exer- 
cised. 

(c) Nothing in this section shall be construed as requiring the 
payment of more than the fees for each bus, truck, or truck-tractor so 
used as set out in subsection (a) of this section, but the fee shall be paid 
annually for each motor vehicle, as the term “motor vehicle” is defined 
in rules of the United States Surface Transportation Board. | 

(d) Failure on the part of any person or carrier to pay the annual 
registration fees as provided in this section shall be a violation of this 
subchapter, and upon conviction the person or carrier shall be punished 
as provided in § 23-13-257. 


History. Acts 1955, No. 397; §.26; substituted “Department of Transporta- 
1957, No. 343, § 1; 1983, No. 565, § 7; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 73-1779; Acts 1993, No. tion Department” in (a)(8). 

1027, § 2; 2017, No. 707, § 208; 2019, No. The 2019 amendment deleted “and 
315, $$) 24312432, regulations” following “rules” in the sec- 
Amendments. The 2017 amendment ond sentence of (a)(3) and in (c). 


23-13-236. Common carriers — Duties as to transportation of 
passengers and property — Rates, charges, rules, 
etc. 


(a) It shall be the duty of every common carrier of passengers by 
motor vehicle: 

(1) To establish reasonable through routes with other common. car- 
riers and to provide safe and adequate service, equipment, and facilities 
for the transportation of passengers; 

(2) To establish, observe, and enforce just and reasonable individual 
and joint rates, fares, and charges, and just and reasonable rules and 
practices relating thereto and relating to the issuance, form, and 
substance of tickets; the carrying of personal, sample, and excess 
baggage; the facilities for transportation; and all other matters relating 
to or connected with the transportation of passengers; and 

(3) In case of joint rates, fares, and charges, to establish just, 
reasonable, and equitable divisions thereof as between the carriers 
participating therein which shall not unduly prefer or prejudice any of 
the participating carriers. 

(b) It shall be the duty of every common carrier of property by ator 
vehicle: 

(1) To provide safe and adequate service, equipment, and facilities 
for the transportation of property; and 

(2) To establish, observe, and enforce just and reasonable rates, 
charges, and classifications and just and reasonable rules and practices 
relating thereto, and relating to the manner and method of presenting, 
marking, packing, and delivering property for transportation, the 
facilities for transportation, and all other matters Se Nata to or con- 
nected with the transportation of property. 
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History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769; Acts 2019, No. 
315, §§ 2433, 2434. 


MOTOR CARRIERS 


23-13-239 


Amendments. The 2019 amendment 
substituted..“rules” for “regulations” in 
(a)(2) and (b)(2). 


23-13-238. Common carriers — Rates, fares, rules, etc. — Com- 
plaints. 


Any person, state board, organization, or body politic may make 
complaint in writing to the Arkansas Department of Transportation 
that any rate, fare, charge, classification, rule, or practice in effect or 
proposed to be put into effect is or will be in violation of this subchapter. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769; Acts 2017, No. 
707, § 209; 2019, No. 315, § 2435. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


The 2019 amendment deleted “regula- 

tions” following “rules” in the section 

heading and made a similar change in the 
section. 


23-13-239. Common carriers — Rates, fares, rules, etc. — Deter- 
mination by department. . 


(a)(1) Whenever, after hearing, upon complaint, or in an investigation 
on its own initiative, the Arkansas Department of Transportation shall be 
of the opinion that any individual or joint rate, fare, or charge, demanded, 
charged, or collected by any common carriers by railroad, express, or 
water for transportation, or that any classification, rule, or practice 
whatsoever of the carriers affecting the rate, fare, or charge or the value 
of the service thereunder, is or will be unjust or unreasonable, unjustly 
discriminatory, or unduly preferential, or unduly prejudicial, it shall 
determine and prescribe the lawful rate, fare, or charge or the maximum 
or minimum rate, fare, or charge thereafter to be observed, or the lawful 
classification, rule, or practice thereafter to be made effective. 

(2) Whenever deemed by it to be necessary or desirable in the public 
interest, after hearing, upon complaint, the department shall establish 
through routes and joint rates, fares, charges, rules, or practices 
applicable to the transportation of passengers by common carriers by 
motor vehicle or establish the maximum or minimum rates, fares, or 
charges to be charged and the terms and conditions under which the 
through routes shall be operated. 

(b) Nothing in this subchapter shall empower the department to 
prescribe or in any manner regulate the rate, fare, or charge for 
interstate transportation or for any service connected therewith. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769; Acts 2017, No. 
707, § 210; 2019, No. 315, § 24386. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a)(1). 


The 2019 amendment deleted “regula- 
tions” following “rules” in the section 
heading and made similar changes in 
(a)(1) and (a)(2). 
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23-13-240. Common carriers — Rates, charges, rules, etc. — 
Establishment and division of joint rates, charges, 
etc. 


(a)(1) Common carriers of property by motor vehicle may establish 
reasonable through routes and joint rates, charges, and classifications 
with other such carriers or with common carriers by railroad or express 
or water. 

(2) Common carriers of passengers by motor vehicle may establish 
reasonable through routes and joint rates, fares, or charges. with 
common carriers by railroad or water. 

(b) In case of joint rates, fares, or charges, it shall be the duty of the 
carriers parties thereto to establish just and reasonable rules and 
practices in connection therewith and to establish just, reasonable, and 
equitable divisions thereof as between the carriers participating 
therein which shall not unduly prefer or prejudice any participating 
carriers. 

(c)(1) Whenever, after hearing, upon complaint or upon its own 
initiative the Arkansas Department of Transportation is of the opinion 
that the divisions of joint rates, fares, or charges, applicable to the 
transportation of passengers or property by common carriers by motor 
vehicle, or by such carriers in conjunction with common carriers by 
railroad, express, or water, are or will be unjust, unreasonable, inequi- 
table, or unduly preferential or prejudicial as between the carriers 
parties thereto, whether agreed upon by such carriers, or any of them, 
or otherwise established, the department shall by order prescribe the 
just, reasonable, and equitable divisions thereof to be received by the 
several carriers. 

(2) In cases where the joint rate, fare, or charge was established 
pursuant to a finding or order of the department, the department may 
also by order determine what would have been the just, reasonable, and 
equitable divisions thereof to be received by the several carriers and 
require adjustment to be made in accordance therewith. 

(3) The order of the department may require the adjustment of 
divisions between the carriers, in accordance with the order, from the 
date of filing the complaint or entry of order of investigation or such 
other date subsequent as the department finds justified. In the case of 
joint rates described by the department, the order as to divisions may 
be made effective as a part of the original order. 


History. Acts 1955, No. 397, § 16; The 2019 amendment deleted “regula- 
A.S.A. 1947, § 73-1769; Acts 2017, No. tions” following “rules” in the section 
707, § 211; 2019, No. 315, § 2437. heading; and substituted “rules” for “regu- 

Amendments. The 2017 amendment lations” in (b). 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (c)(1). 
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23-13-241. Common carriers — Schedules, rules, etc., affecting 
rates, fares, etc. — Hearings — Suspension proceed- 
ings. 


(a) Whenever any schedule stating a new individual or joint rate, 
fare, charge, or classification for the transportation of passengers, or by 
any such carrier in conjunction with a common carrier or carriers by 
railroad; express, or water, or any rule or practice affecting the rate, 
fare, or charge, or the value of the service thereunder is filed with the 
Arkansas Department of Transportation, the department is authorized 
and empowered to enter upon a hearing concerning the lawfulness of 
the rate, fare, or charge, or the lawfulness of a rule or practice, upon the 
complaint of any interested party or upon its own initiative, at once, if 
the department so orders, without answer or other formal pleading by 
the interested carrier or carriers, but upon reasonable notice. 

(b)(1) Pending the hearing and the decision thereon, the department 
from time to time may suspend the operations of the schedule and defer 
the use of the rate, fare, or charge or such rule or practice for a period 
of thirty (30) days by filing with the schedule and delivering to the 
carriers affected thereby a statement in writing of its reasons for the 
suspension. | 

(2) If the proceeding has not been concluded and a final order made 
within the thirty-day period, the department from time to time, by 
order, may extend the period.of suspension, but not for a longer period 
in the aggregate than ninety (90) days beyond the time when it, would 
otherwise go into effect. The department may make the order with 
reference thereto as would be proper in a proceeding instituted after it 
had become effective. 

(c) If the proceeding has not been concluded and an order made 
within the period of suspension, the proposed change, or rate, fare, or 
charge or classification, rule, or practice shall go into effect at the end 
of the period. 


History. Acts 1955, No. 397, § 16; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 73-1769; Acts 2017, No. tion Department” in (a). 
707, § 212; 2019, No. 315, § 2438. The 2019 amendment deleted “regula- 
Amendments. The 2017 amendment _ tion” following “rule” in (a) twice, and in 
substituted “Department of Transporta-  (b)(1) and (c). 


23-13-242. Common carriers — Rates, charges, rules, etc. — 
Factors of reasonableness or justness. 


(a) In the exercise of its power to prescribe just and reasonable rates 
for the transportation of passengers or property by common carrier by_ 
motor vehicle, the Arkansas Department of Transportation shall give 
due consideration, among other factors, to: 

(1) The inherent advantages of transportation by carriers to the 
effect of rates upon the movement of traffic by the carriers; 
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(2) The need, in the public interest, of adequate and efficient trans- 
portation service by the carriers at the lowest cost consistent with the 
furnishing of the service; and 

(3) The need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management, to provide the service. 

(b)(1) In any proceeding to determine the justness or reasonableness 
of any rate, fare, or charge of any common carrier, there shall not be 
taken into consideration or allowed as evidence or elements of value of 
the property of the carrier, either goodwill, earning power, or the 
certificate under which the carrier is operating. 

(2) In applying for and receiving a certificate under this subchapter, 
any common carrier shall be deemed to have agreed to the provisions of 
this subsection on its own behalf and on behalf of all transferees of the 
certificate. 


History. Acts 1955, No. 397, § 16; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1769; Acts 2017, No. tion” for “State Highway and. Transporta- 
707, § 213. tion Department” in the introductory lan- 

Amendments. The 2017 amendment guage of (a). 


23-13-244. Tariffs of common carriers by motor vehicle. 


(a)(1) Whenever an applicable tariff has not already been prescribed 
by the Arkansas Department of Transportation, every common carrier 
by motor vehicle shall file with the department and shall keep open to 
public inspection at all times tariffs showing all the rates, fares, and 
charges for transportation, and all services in connection therewith, of 
passengers or property between points on its own route and points on 
the route of any other common carrier, or on the routes of any common 
carrier by railroad, express, or water, when a through route and joint 
rate shall have been established. 

(2) The rates, fares, and charges shall be stated in terms of lawful 
money of the United States. 

(3) The tariffs required by this section shall be published, filed, and 
posted in such form and manner and shall contain such information as 
the department by rule shall prescribe. 

(4) The department is authorized to reject any tariff filed with it 
which is not in consonance with this subchapter and with its rules. Any 
tariff so rejected by the department shall be void, and its use shall be 
unlawful. 

(b)(1) No common carrier by motor vehicle shall charge, demand, 
collect, or receive a greater, lesser, or different compensation for 
transportation, or for any service in connection therewith, between the 
points enumerated in the tariff, than those rates, fares, and charges 
specified in the tariffs in effect at the time. 

(2) No such carrier shall refund or remit in any manner or by any 
device, directly or indirectly, or through any agent or broker or 
otherwise any portion of the rates, fares, or charges so specified, nor 
shall that carrier extend to any person any privilege or facilities for 
transportation except as are specified in its tariff. 
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(c)(1) No change shall be made in any rate, fare, charge, or classifi- 
cation, or the value of the service thereunder, specified in any effective 
tariff of acommon carrier by motor vehicle except after thirty (30) days’ 
notice of the proposed change filed and posted in accordance with 
subsection (a) of this section. 

(2) The notice shall plainly state the change proposed to be made and 
the time when the change will take effect. 

(3) The department, in its discretion and for good cause shown, may 
allow such change upon notice less than that specified in this section or 
may modify the requirements of this section with respect to posting and 
filing of tariffs either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 

(d) No common carrier by motor vehicle, unless otherwise provided 
by this subchapter, shall engage in the transportation of passengers or 
property unless the rates, fares, and charges upon which the passen- 
gers or property are transported by the carrier have been prescribed, or 
filed and published in accordance with the provisions of this subchapter. 


History. Acts 1955, No. 397, § 17; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 73-1770; Acts 2017, No. tion Department” in (a)(1). 
707, § 214; 2019, No. 315, § 2439. The 2019 amendment substituted “rule” 
Amendments. The 2017 amendment for “regulation” in (a)(3) and made a simi- 
substituted “Department of Transporta- lar change in the first sentence of (a)(4). 


23-13-245. Contract carriers — Schedule of minimum rates and 
charges, rules, and practices — Requirement — 
Filing, posting, and publishing required. 


(a) It shall be the duty of every contract carrier by motor vehicle to 
establish and observe reasonable minimum rates and charges for any 
service rendered or to be rendered in the transportation of passengers 
or property or in connection therewith and to establish and observe 
reasonable minimum rates, fares, and charges. 

(b) It shall be the duty of every contract carrier by motor vehicle to 
file with the Arkansas Department of Transportation and to publish 
and keep open for public inspection, in the form and manner prescribed 
by the department, schedules containing the minimum rates or charges 
of the carrier actually maintained and charged for the transportation of 
passengers or property and any rule or practice affecting such rates or 
charges and the value of the service thereunder. 

(c) No contract carrier, unless otherwise provided by this subchapter, 
shall engage in the transportation of passengers or property unless the 
minimum charges for the transportation by the carrier have been 
published, filed, and posted in accordance with the provisions of this 
subchapter. 


History. Acts 1955, No. 397, § 17[18]; Amendments. The 2017 amendment, 
A.S.A. 1947, § 73-1771; Acts 2017, No. in (b), substituted “Department of Trans- 
707, § 215; 2019, No. 315, § 2440. portation” for “State Highway and Trans- 
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portation Department”. tions” following “rules” in the section 
The 2019 amendment deleted “regula- heading and made a similar change in (b). 


23-13-246. Contract carriers — Schedule of minimum rates and 
charges, rules, and practices — Adherence to sched- 
ule required — Exceptions. 


(a) No contract carrier by motor vehicle shall demand, charge, or 
collect a less compensation for the transportation than the charges filed 
in accordance with § 23-13-245, as affected by any rule or practice so 
filed, or may be prescribed by the Arkansas Department of Transpor- 
tation from time to time. 

(b) It shall be unlawful for any contract carrier, by the furnishing of 
special services, facilities, or privileges, or by any other device whatso- 
ever, to charge, accept, or receive less than the minimum charges so 
filed or prescribed. 

(c) However, any contract carrier, or any class or group thereof, may 
apply to the department for the relief from the provisions of § 23-13- 
245, and the department after hearing may grant such relief to such 
extent and for such time, and in such manner as in its judgment is 
consistent with the public interest and the transportation policy de- 
clared in this subchapter. 


History. Acts 1955, No. 397, § 17[18]; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 73-1771; Acts 2017, No. tion Department” in (a). 
707, § 216; 2019, No. 315, § 2441. The 2019 amendment deleted “regula- 
Amendments. The 2017 amendment _ tions” following “rules” in the section 
substituted “Department of Transporta- heading and made a similar change in (a). 


23-13-247. Contract carriers — Schedule of minimum rates and 
charges, rules and practices — Notice of proposed 
changes. 


(a) No reduction shall be made in any charge of a contract carrier by 
motor vehicle either directly or by means of any change in any rate, 
rule, or practice affecting the charge or the value of services thereunder 
except after thirty (30) days’ notice of the proposed change filed in the 
manner and form set forth in § 23-13-245. However, in its discretion 
and for good cause shown, the Arkansas Department of Transportation 
may allow such a change upon less notice or modify the requirements of 
§ 23-13-245 with respect to posting and filing of the schedules, either in 
particular instances or by general order applicable to special or peculiar 
circumstances or conditions. 

(b) The notice shall plainly state the change proposed to be made and 
the time when the change will take effect. 


History. Acts 1955, No. 397, § 17[18]; substituted “Department of Transporta- 
A.S.A. 1947, § 73-1771; Acts 2017, No. tion” for “State Highway and Transporta- 
707, § 217; 2019, No. 315, § 2442. tion Department” in (a). 

Amendments. The 2017 amendment 
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The 2019 amendment deleted “regula- 
tions” following “rules” in the section 


heading; and substituted “rule” for “regu- 
lation” in the first sentence of (a). 


23-13-249. Contract carriers — Schedule of rules, etc., affecting 
rates, fares, etc. — Hearings — Suspension proceed- 
ings. 


(a) Whenever a contract carrier by motor vehicle files with the 
Arkansas Department of Transportation any schedule stating a charge 
for a new service or a reduced charge directly, or by means of any rule 
or practice, for transportation of passengers or property, the depart- 
ment may enter upon a hearing concerning the lawfulness of such 
charge or such rule or practice upon complaint of interested parties or 
upon its own initiative at once, and if it so orders, without answer or 
other formal pleading by the interested party, but upon reasonable 
notice. 

(b) Pending the hearing and the decision thereon, the department 
from time to time may suspend the operations of the schedule and defer 
the use of the charge, or the rule or practice for a period of thirty (30) 
days, by filing such schedules and delivering to the carrier affected 
thereby a statement in writing of its reasons for the suspension. 

(c) If the proceeding has not been concluded and a final order made 
within the thirty-day period, the department from time to time may 
extend the period of suspension by order, but not for a longer period in 
the aggregate than ninety (90) days beyond the time when it would 
otherwise go into effect. 

(d)(1) After the hearing, whether completed before or after the 
charge, rule, or practice goes into effect, the department may make such 
order with reference thereto as would be proper in a proceeding 
instituted after it had become effective. 

(2) If the proceeding has not been concluded and an order made 
therein within the period of suspension, the proposed change in any 
rule or practice shall go into effect at the end of such a period. 


History. Acts 1955, No. 397, § 17[18]; 
A.S.A. 1947, § 73-1771; Acts 2017, No. 


Transportation Department”, and substi- 
tuted “may enter” for “is authorized and 


707, § 218; 2019, No. 315, § 2443. 
Amendments. The 2017 amendment, 
in (a), substituted “a contract” for “any 


empowered to enter”. 
The 2019 amendment deleted “regula- 
tion” following “rule” in (a) twice, and in 


contract”, substituted “Department of (ph) (d)(1), and (d)(2). 

Transportation” for “State Highway and 

23-13-250. Contract carriers — Schedule of minimum rates and 
charges, rules and practices — Establishment by 
department. 


(a) Whenever, after hearing, upon complaint or upon its own initia- 
tive, the Arkansas Department of Transportation finds that any mini- 
mum rate or charge of any contract carrier by motor vehicle, that any 
rule or practice of any such carrier affecting the minimum rate or 
charge, or that the value of the service thereunder for the transporta- 
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tion of passengers or property or in connection therewith contravenes 
the transportation policy declared in this subchapter, or is in contra- 
vention of any provision of this subchapter, the department may 
prescribe such just and reasonable minimum rates, charges, rules, or 
practices as in its judgment may be necessary or desirable in the public 
interest and desirable to promote the policy and will not be in contra- 
vention of any provision of this subchapter. 

(b) The minimum rate or charge, or such rule or practice so pre- 
scribed by the department, shall give no advantage or preference to any 
carrier in competition with any common carrier by motor vehicle 
subject to this subchapter, which the department may find to be undue 
or inconsistent with the public interest and the transportation policy 
declared in this subchapter. 1S 

(c) The department shall give due consideration to the cost of 
services rendered by contract carriers and to the effect of the minimum 
rate or charge, or such rule or practice, upon the movement of traffic by 
such carriers. 


History. Acts 1955, No. 397, § 17[18]; The 2019 amendment deleted “regula- 
A.S.A. 1947, § 73-1771; Acts 2017, No. tions” following “rules” in the. section 
707, § 219; 2019, No. 315, § 2444. heading and made similar changes 

Amendments. The 2017 amendment throughout the section. 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 


23-13-251. Collection of rates and charges. 


(a) Acommon carrier by motor vehicle shall not deliver or relinquish 
possession at destination of any freight transported by it until all tariff 
rates and charges thereon have been paid except under such rules as 
the Arkansas Department of Transportation from time to time may 
prescribe to govern the settlement of all such rates and charges, 
including rules for weekly or monthly settlement and those to prevent 
unjust discrimination or undue preference or prejudice. 

(b) However, the provisions of this section shall not be construed to 
prohibit any such carrier from extending credit in connection with rates 
and charges on freight transported to the United States, for any 
department, bureau, or agency thereof, for any state or territory, or 
political subdivision thereof, or for the District of Columbia. 


' History. Acts 1955, No. 397, § 23; and substituted “Department of Transpor- 
A.S.A. 1947, § 73-1776; Acts 2017, No. tation” for “State Highway and Transpor- 
707, § 220; 2019, No. 315, § 2445. tation Department”. 

Amendments. The 2017 amendment, The 2019 amendment deleted “and 


in (a), substituted “A common” for “No regulations” following “rules” twice in (a). 
common”, inserted “not” following “shall”, 
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23-13-252. Receipts or bills of lading. 


(a) Every carrier of property by motor vehicle subject to the provi- 
sions of this subchapter which receives property for transportation 
within this state shall issue a receipt or bill of lading therefor. 

(b) The form of the receipt or bill of lading shall be prescribed by the 
Arkansas Department of Transportation and shall conform as nearly as 
may be consistent with the public interest to the receipt or bill of lading 
prescribed for interstate carriers of property under the Interstate 
Commerce Act [repealed], as amended. 

(c) The rights and liabilities of the shippers, consignors, consignees, 
and carriers, whether originating carriers, intermediate carriers, or 
delivering carriers, shall be those defined by Section 20, Subsection 11 
of Part I of the Interstate Commerce Act [repealed], as amended. 


History. Acts 1955, No. 397, § 19; from “Arkansas State Highway and 
A.S.A. 1947, § 73-1772. Transportation Department” to “Arkansas 

Publisher’s Notes. This section is be- Department of Transportation”, for con- 
ing set out to correct a reference in (b) sistency with Acts 2017, No. 707. 


23-13-255. Access to property, equipment, and records. 


The Arkansas Department of Transportation or its duly authorized 
agents at all times shall have access to all lands, buildings, or 
equipment of motor carriers and private carriers used in connection 
with their operation and also to all pertinent accounts, records, docu- 
ments, and memoranda kept or required to be kept by motor carriers 
and private carriers. 


History. Acts 1955, No. 397, § 20; “Arkansas State Highway and Transpor- 

- AS.A. 1947, § 73-1773; Acts 1991, No.. tation Department” to “Arkansas Depart- 

297, § 1. ment. of Transportation”, for consistency 
Publisher’s Notes. This section is be- with Acts 2017, No. 707. 

ing set out to correct a reference from 


23-13-257. Violations by carriers, shippers, brokers, etc., or em- 
ployees, agents, etc. — Penalties. 


Any person, whether a carrier, shipper, consignee, or broker, or any 
officer, employee, agent, or representative thereof who shall knowingly 
offer, grant, or give or solicit, accept, or receive any rebate, concession, 
or discrimination in violation of any provision of this subchapter; who 
by means of any false statement or representation, or by the use of any 
false or fictitious bill, bill of lading, receipt, voucher, roll, account, claim, 
certificate, affidavit, deposition, lease, or bill of sale, or by any other 
means or device shall knowingly assist, suffer, or permit any persons, 
natural or artificial, to obtain transportation of passengers or property 
subject to this subchapter for less than the applicable fare, rate, or 
charge; who shall knowingly by any such means or otherwise fraudu- 
lently seek to evade or defeat rules as in this subchapter is provided for 
motor carriers or brokers; or who shall violate any of the rules, 
including safety rules, prescribed or hereafter prescribed by the State 
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Highway Commission pursuant to the provisions of Title 23 of this 
Code, shall be guilty of a violation. Upon conviction, that person, unless 
otherwise provided in this chapter, shall be fined not more than five 
hundred dollars ($500) for the first offense and not less than five 
hundred dollars ($500) nor more than one thousand dollars ($1,000) for 
any subsequent offense. 


History. Acts 1955, No. 397, § 22; Amendments. The 2019 amendment 
A.S.A. 1947, § 73-1775; Acts 1993, No. substituted “rules” for “regulations” three 
1023, § 1; 2005, No. 1994, § 455; 2019, — times in the first sentence. 

No. 315, § 2446. 


23-13-258. Operation of motor vehicle while in possession of, 
consuming, or under influence of any controlled 
substance or intoxicating liquor prohibited — Defi- 
nition. 


(a)(1) Any person operating or being in physical control of a motor 
vehicle, which motor vehicle is susceptible at the time of such operation 
or physical control to any rules of the State Highway Commission 
regarding the safety of operation and equipment of that motor vehicle, 
who commits any of the following acts shall be guilty of a violation and 
upon conviction for the first offense shall be subject to a fine of not less 
than two hundred dollars ($200) nor more than one thousand dollars 
($1,000): 

(A) Operating or being in physical control of such a motor vehicle 
if he or she possesses, is under the influence of, or is using any 
controlled substance; 

(B) Operating or being in physical control of such a motor vehicle 
if he or she possesses, is under the influence of, or is using any other 
substance that renders him or her incapable of safely operating a 
motor vehicle; or 

(C)G) Consumption of or possession of an intoxicating liquor, 
regardless of its alcoholic content, or being under the influence of an 
intoxicating liquor while in physical control of such a motor vehicle. 

(11) However, no person shall be considered in possession of an 
intoxicating liquor solely on the basis that an intoxicating liquor or 
beverage is manifested and being transported as part of a shipment. 
(2) Upon the second and subsequent convictions, that person shall be 

subject to a fine of not less than five hundred dollars ($500) nor more 
than one thousand dollars ($1,000). | 

(b) As used in this section, “controlled substance” shall have the 
Same meaning ascribed to that term in the Uniform Controlled Sub- | 
stances Act, § 5-64-101 et seq., and the rules issued pursuant to the 
Uniform Controlled Substances Act, § 5-64-101 et seq. 

(c) This section does not abrogate any of the provisions of the 
Omnibus DWI or BWI Act, § 5-65-101 et seq., and any person violating 
subsection (a) of this section who may be charged with a violation of the 
Omnibus DWI or BWI Act, § 5-65-101 et seq., shall be charged with a 
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violation of the Omnibus DWI or BWI Act, § 5-65-101 et seq., rather 
than with a violation of this section. 


History. Acts 1955, No. 397, § 22; Amendments. The 2019 amendment 
1971, No. 532, § 1; A.'S.A. 1947, § 73-.. substituted “rules” for “regulations” in the 


1775; Acts 1993, No. 1022, § 1; 2005, No. _ introductory language of (a)(1) and in (b). 
1994, § 149; 2015, No. 299, § 32; 2019, 
No. 315, § 2447. 


23-13-259. Lessor to unauthorized persons deemed motor car- 
rier. 


Any person who, by lease or otherwise, permits the use of a motor 
vehicle by other than a carrier holding authority from the Arkansas 
Department of Transportation and who furnishes in connection there- 
with a driver, either directly or indirectly, or in any manner whatsoever 
exercises any control, or assumes any responsibility over the operation 
of the vehicle, during the period of the lease or other device, shall be 
deemed a motor carrier. 


History. Acts 1955, No. 397, § 22; “Arkansas State Highway and Transpor- 
A.S.A. 1947, § 73-1775. tation Department” to “Arkansas Depart- 

Publisher’s Notes. This section is be- ment of Transportation”, for consistency 
ing set out to correct a reference from with Acts 2017, No. 707. 


23-13-261. Injunction against violation of subchapter, rules, 
etc., or terms and conditions of certificate, permit, 
or license. 


If any motor carrier or broker operates in violation of any provision of 
this subchapter, except as to the reasonableness of rates, fares, or 
charges, and the discriminatory character thereof, or any rule, require- 
ment, or order thereunder, or of any term or condition of any certificate, 
permit, or license, the Arkansas Department of Transportation or its 
duly authorized agent may apply to the Pulaski County Circuit Court or 
to any circuit court of the State of Arkansas where the motor carrier 
operates for the enforcement of the provision of this subchapter, or of 
the rule, requirement, order, term, or condition, and enjoining upon it or 
them obedience thereto. 


History. Acts 1955, No. 397, § 22: deleted “regulations” following “rules” in 
A.S.A. 1947, § 73-1775; Acts 2019, No. the section heading and made similar 


315, § 2448. changes in the section. 
Amendments. The 2019 amendment 


23-13-262. Actions to recover penalties. 


(a) An action to recover a penalty under §§ 23-13-234 and 23-13-257 
— 23-13-264 or to enforce the powers of the Arkansas Department of 
Transportation under this subchapter or any other law may be brought 
in any circuit court in this state in the name of the State of Arkansas, 
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on relation to the department, and shall be commenced and prosecuted 
to final judgment by the counsel to the department. 

(b) In any such action, all penalties incurred up to the time of 
commencing the action may be sued for and recovered therein. 

(c) The commencement of an action to recover a penalty shall not be 
or be held to be a waiver of the right to recover any other penalty. 


History. Acts 1955, No. 397, § 22; from “Arkansas State Highway and 
1983, No. 565, § 5; A.'S.A. 1947, § 73- Transportation Department” to “Arkansas 
1775; Acts 2003, No. 1117, § 3. Department of Transportation”, for con- 

Publisher’s Notes. This section is be- sistency with Acts 2017, No. 707. 
ing set out to correct a reference in (a) 


23-13-265. Exempt motor carrier to possess annual receipt. 


(a)(1) It is declared unlawful for any motor carrier of property who is 
exempt from certain provisions of this subchapter pursuant to § 23-18- 
206(a)(6) to use any of the public highways of this state for the 
transportation of property for hire in intrastate commerce without 
possessing a copy of an annual receipt from the State Highway 
Commission permitting those operations. 

(2) Copies of the annual receipt shall be made and maintained in the 
cab of the power unit of each motor vehicle operated over the highways 
of this state while transporting property for hire intrastate. | 

(3)(A) Every application for a permit for the transportation of prop- 

erty by a carrier shall be in writing on a form to be specified by the 

commission. 

(B) The application shall contain and be accompanied by the 
following: 

(1) The name and trade name, if any, and address or location of the 
principal office or place of business of the applicant; 

(i) A statement giving full information concerning the ownership, 
reasonable value, and physical condition of vehicles and other prop- 
erty to be used by the applicant in the intrastate operations; 

(iii) A full and complete financial statement giving detailed infor- 
mation concerning the financial condition of the applicant; 

(iv) Proof of public liability insurance in the amounts set out in all 
rules made and promulgated by the commission; 

(v) In the event the motor carrier did not hold a valid certificate or 
permit authorizing intrastate transportation by motor vehicle in this 
state on December 31, 1994, remittance of a processing fee in the 
amount of twenty-five dollars ($25.00); 

(vi) Remittance of an insurance filing fee in the amount of five 
dollars ($5.00) for each motor vehicle, truck, or truck-tractor, to be 
operated in the State of Arkansas in intrastate operations; 

(vii)(a) Remittance of a copy of the motor carrier’s latest United 
States Department of Transportation safety rating or, in the event 
the carrier has not been given a safety rating, a signed notarized 
statement indicating the company’s intention to comply with all 
United States Department of Transportation safety regulations. 
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(6) At any time as may be practical, a physical inspection of the 
equipment may be made by the Arkansas Highway Police Division of 
the Arkansas Department of Transportation; 

(viii) At the option of the applicant, the motor carrier may request 
that any and all laws, regulations, or other provisions relating to 
uniform cargo liability rules, uniform bills of lading and receipts for 
property being transported, uniform cargo credit rules, or antitrust 
immunity for joint line. rates or routes, classification, and mileage 
guides, apply to the carrier; and 

(ix) Any other information that may be required by the commis- 
sion. 

(b)(1) Every motor carrier of property complying to the satisfaction of 
the commission with the provisions of subsection (a) of this section shall 
be issued a receipt for the current year indicating the name of the motor 
carrier’s company, the principal place of business of the carrier, and the 
number of motor vehicles to be operated in Arkansas. 

(2)(A) Copies of the receipt shall be made by the motor carrier and 

shall be maintained in the power unit of each motor vehicle operated 

over the highways of Arkansas while transporting property for hire 
intrastate. 

(B) The receipt shall be presented by the driver of the motor 
vehicle for inspection by any authorized government personnel. 

(C) Failure to carry the receipt and maintain adequate proof of 
public liability insurance shall subject the motor carrier to the civil 
and criminal penalties and fines as are authorized by this subchapter. 
(c)(1) Every motor carrier of property which held a valid certificate or 

permit authorizing intrastate transportation by motor vehicle in the 
state on December 31, 1994, shall continue to be authorized to trans- 
port property for hire in the state and shall be issued an annual receipt 
after complying with the provisions of subdivisions (a)(3)(B)(iv), (vi), 
(viii), and (ix) of this section. Provided, neither the previously held 
certificate, the previously held permit, nor any annual receipt issued 
pursuant to this section shall have any asset value. 

(2) Every motor carrier of property initially complying with all the 
provisions of subsection (a) of this section to the satisfaction of the 
commission and issued an annual receipt shall thereafter be issued an 
annual receipt upon complying with subdivisions (a)(3)(B)(iv), (vi), 
(vili), and (ix) of this section. 

(d) The annual fee required by subdivision (a)(3)(B)(vi) of this section 
shall not be required for each motor vehicle if the motor carrier of 
property otherwise remits the proper annual registration fees to the 
commission pursuant to § 23-13-235, or the motor carrier of property 
otherwise remits the proper annual registration fees for the benefit of 
the State of Arkansas to the motor carrier’s base state. 

(e) Notwithstanding any other provision of this section to the con- 
trary,:the commission shall have the authority to periodically review 
the motor carrier’s fitness and shall have the authority to suspend or 
revoke the annual receipt or other credential granting the right of the 
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motor carrier to operate intrastate if the motor carrier is determined by 
the commission to be unfit or unsafe, or fails to maintain adequate 
public liability insurance. 

(f) The commission shall have the authority to make and promulgate 
rules for the implementation of this section. 

(g) All fees received by the commission pursuant to subsection (a) of 
this section shall be deposited with the Treasurer of State and classified 
as general revenues for distribution and usage as provided by the laws 
of this state; provided, one and one-half percent (1.5%) of all the funds 
so deposited shall be classified as special revenues and transferred by 
the Treasurer of State on the last business day of each month in which 
they are deposited to the State Highway and Transportation Depart- 
ment Fund to be utilized by the Arkansas Department of Transporta- 


tion for the purpose of administering this subchapter. 


History. Acts 1995, No. 746, § 3; 2019, 
No. 315, §§ 2449, 2450. 
Amendments. The 2019 amendment 


deleted “and regulations” following “rules” 
in (a)(3)(B)(iv) and (f). 


SUBCHAPTER 3 — COMPLAINT PROCEEDINGS 


SECTION. 

23-13-301. 
23-13-302. 
23-13-303. 


Definitions. 

Authority of department... 

Commencement of action be- 
fore department. 

Service of process and notices. 

Time and place of hearing. 

Findings and order of depart- 
ment — Time for taking 
effect. 


23-13-304. 
23-13-305. 
23-13-306. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


23-13-301. Definitions. 


SECTION. 

23-13-307. Revocation of license, permit, 
or certificate. 

23-13-308. Appeal to Pulaski County Cir- 
cuit Court. 

23-13-309. Order or subpoena of depart- 
ment enforceable upon ap- 
plication to court. 

23-13-310. Witness fees and costs. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should. be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


As used in this subchapter, unless the context otherwise requires: 
(1) “Department” means the Arkansas Department of Transporta- 


tion; 
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(2) “Motor vehicle” means any automobile, truck, trailer, semitrailer, 
tractor, motor bus, or other self-propelled or motor-driven vehicle used 
upon any of the public highways of the state for the purpose of 
transporting persons or property; and 
(3) “Person” means and includes any individual, firm, copartnership, 
corporation, company, or association or their lessees, trustees, or 


receivers. 


History. Acts 1939, No. 315, §§ 1-4; 
A.S.A. 1947, §§ 73-1730 — 73-1733. 

Publisher’s Notes. This section is be- 
ing set out to correct a reference in (1) 


from “Arkansas State Highway and 
Transportation Department” to “Arkansas 
Department of Transportation”, for con- 
sistency with Acts 2017, No. 707. 


23-13-302. Authority of department. 


The Arkansas Department of Transportation may, in all matters 
within its jurisdiction, issue subpoenas, subpoenas duces tecum, and all 
necessary process in proceedings pending before the department; may 
administer oaths, examine witnesses, compel the production of records, 
books, papers, files, documents, contracts, correspondence, agreements, 
or accounts necessary for any investigation being conducted; and may 
certify official acts. 


History. Acts 1939, No. 315,§ 7;A.S.A. 
1947, § 73-1736; Acts 2017, No. 707, 
§ 221. 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


Amendments. The 2017 amendment 


23-13-303. Commencement of action before department. 


(a) Upon any complaint in writing being made by any person, or by 
the Arkansas Department of Transportation on its own motion, setting 
forth any act or thing done or omitted to be done by any person in 
violation, or claimed violation, of any provision of § 23-13-102 or of any 
order or rule of the department, the department shall enter the 
complaint upon its docket. 

(b)(1) The department shall immediately serve a copy of the com- 
plaint upon each defendant, together with a notice directed to each 
defendant requiring that the matter complained of be answered in 
writing within ten (10) days of the date of service of the notice. 

(2) However, the department in its discretion may require particular 
cases to be answered within a shorter time, and the department for 
good cause shown may extend the time in which an answer may be filed. 


History. Acts 1939, No. 315, § 5;A.S.A. 
1947, § 73-1734; Acts 2017, No. 707, 
§ 222. 

Amendments. The 2017 amendment 
added the (a), (b)(1), and (b)(2) designa- 


tions; substituted “Department of Trans- 
portation” for “State Highway and Trans- 
portation Department” in (a); and 
substituted “The department” for “It” in 


(b)(1). 
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23-13-304. Service of process and notices. 


(a) All process issued by the Arkansas Department of Transportation 
shall extend to all parts of the state. 

(b) Any process, together with the services of all notices issued by the 
department, as well as copies of complaints, rules, and orders of the 
department, may be served by a member of the Division of Arkansas 
State Police or any person authorized to serve process issued out of 
courts of law or by registered mail as the department may direct. 

(c) In the event any process is directed to any.nonresident who is 
authorized to do business in this state, the process may be served upon 
the agent designated by the nonresident for the service of process, and 
service upon the agent shall be as sufficient and as Ss as if served 
upon the person himself or herself. 


History. Acts 1939, No. 315, §§ 10, 11; tion” for “State Highway and Transporta- 
A.S.A. 1947, §§ -73-1739, 73-1740; Acts: tion Department” in (a). 
2017, No. 707, § 223; 2019, No. 315, The 2019 amendment © substituted 


§ 2451. “rules, and orders” for “rules, orders, and 
Amendments. The 2017 amendment regulations” in (b). 
substituted “Department of Transporta- 


23-13-305. Time and place of hearing. 


Upon the filing of the answer provided for in § 23-13-3038, the 
Arkansas Department of Transportation shall set a time and place for 
the hearing. Notice of the time and place of the hearing shall be served 
not less than ten (10) days before the time set therefor unless the 
department finds that public necessity requires the hearing at an 
earlier date. 


History. Acts 1939, No. 315, § 6;A.S.A. substituted “Department of Transporta- 
1947, § 73-1735; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 224. tion Department”. 

Amendments. The 2017 amendment 


23-13-306. Findings and order of department — Time for taking 
effect. 


(a)(1) After the conclusion of any hearing, the Arkansas Department 
of Transportation within sixty (60) days shall make and file its findings 
and order, with its opinion, if any. 

(2) Its findings shall be in sufficient detail to enable any court in 
which any action of the department is involved to at He the 
controverted questions presented by the proceeding. 

(b) A copy of the order certified under the seal of the Necaunbent 
shall be served upon the person against whom it runs or his or her 
attorney, and notice thereof shall be given to the other parties to the 
proceedings or their attorneys. 

(c)(1) The order shall take effect and become operative within fifticen 
(15) days after the service thereof unless otherwise provided. 
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(2) If, in the judgment of the department, an order cannot be 
complied with within fifteen (15) days, the department may grant and 
prescribe such additional time as in its judgment is reasonably neces- 
sary to comply with the order. On application and for good cause shown, 


it may extend the time for compliance fixed in the order. 


History. Acts 1939, No. 315, § 12; 
A.S.A. 1947, § 73-1741; Acts 2017, No. 
TOT; $225) 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a)(1). 


Amendments. The 2017 amendment 


23-13-307. Revocation of license, permit, or certificate. 


(a) In the event the Arkansas Department of Transportation finds 
that the defendant is guilty upon any complaint filed and proceeding 
had, and that the provisions of § 23-13-102 or the rules or orders of the 
department have been willfully and knowingly violated and that a 
motor vehicle was used in the violation, the department shall forthwith 
deliver a certified copy of its findings and order to the Secretary of the 
Department of Finance and Administration. 

(b) It shall be the duty of the secretary to forthwith revoke and take 
up the license plates issued upon any vehicles used in the violations. 
This penalty shall apply to the vehicles used in the violation regardless 
of whether the vehicle was being used by the violator by reason of 
special ownership, ownership, lease, or otherwise. 

(c) In addition to the penalty set forth in subsection (b) of this 
section, if the violator holds a permit or certificate issued by the 
department authorizing it to engage in the transportation of persons or 
property for hire, then the permit or certificate may also be revoked by 
the department. 


History. Acts 1939, No. 315, § 18; The 2019 amendment by No. 315 de- 


A.S.A. 1947, § 73-1742; Acts 2017, No. 
707, § 226; 2019, No. 315, § 2452; 2019, 
No. 910, § 3507. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” throughout the section. 


leted “regulations” following “rules” in (a). 

The 2019 amendment by No. 910 sub- 
stituted “Secretary of the Department of 
Finance and Administration” for “Director 
of the Department of Finance and Admin- 
istration” in (a). 


23-13-308. Appeal to Pulaski County Circuit Court. 


Any person aggrieved by any findings and order of the Arkansas 
Department of Transportation may appeal to the Pulaski County 
Circuit Court in the way and manner provided for appeals from the 


department. 


History. Acts 1939, No. 315, § 14; 
A.S.A. 1947, § 73-1743; Acts 2017, No. 
707, § 227. 

Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 
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23-13-309. Order or subpoena of department enforceable upon 
application to court. 


In case of failure on the part of any person to comply with any lawful 
order of the Arkansas Department of Transportation, or with any 
subpoena or subpoena duces tecum, or to testify concerning any matter 
on which he or she may be lawfully interrogated, any court of record of 
general jurisdiction or a judge thereof upon application of the depart- 
ment may compel obedience by proceedings for contempt as in the case 
of disobedience of the requirements of a subpoena issued from the court, 


or of the refusal to testify therein. 


History. Acts 1939, No. 315, § 8;A.S.A. 
1947, § 73-1737; Acts 2017, No. 707, 
§ 228. 


Amendments. The 2017 amendment — 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department”. 


23-13-310. Witness fees and costs. 


(a) Witnesses who are summoned before the Arkansas Department 
of Transportation shall be paid the same fees and mileage as are paid to 


witnesses in courts of record. 


(b) Any party to a proceeding at whose instance a subpoena is issued 
and served shall pay the costs incident thereto and the fees for mileage 


of all his or her witnesses. 


History. Acts 1939, No. 315, § 9; A.S.A. 
1947, § 73-1738; Acts 2017, No. 707, 
§ 229. 

Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 


SUBCHAPTER 6 — REGISTRATION OF Moror CARRIERS ENGAGED IN 
INTERSTATE COMMERCE 


SECTION. 

23-13-603. Implementation and adminis- 
tration duties. 

23-13-604. Registration fees. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
_ the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 
23-13-605. Violation — Enforcement — 
Penalties. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should. be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 
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23-13-603. Implementation and administration duties. 


(a) The Secretary of the Department of Finance and Administration 
has oversight over the implementation and administration of the 
Unified Carrier Registration Act of 2005, Pub. L. No. 109-59, § 4301 et 
seq. 

(b) The secretary is vested with the following powers and has the 
following duties: 

(1) To promulgate such regulations as are necessary to participate in 
the Unified Carrier Registration Agreement; 

(2) To collect and remit such fees as determined by the Unified 
Carrier Registration Plan Board of Directors; 

(3) To cooperate with the various law enforcement agencies to ensure 
compliance with and enforcement of the Unified Carrier Registration 
Act of 2005, Pub. L. No. 109-59, § 4301 et seq., and regulations; and 

(4) To do all things necessary, pursuant to the state and federal law, 
to enable this state to participate in the Unified Carrier Registration 
Agreement. 


History. Acts 2007, No. 232, § 2; 2009, of Finance and Administration” for “Direc- 
No. 164, § 4; 2019, No. 910, §§ 3508, tor of the Department of Finance and 
3509. Administration” in (a); and substituted 

Amendments. The 2019 amendment “secretary” for “director” in the introduc- 
substituted “Secretary of the Department tory language of (b). 


23-13-604. Registration fees. 


(a) Any fees collected by the Sepeisthret of the Department of Ti ames 
and Administration under this section shall be classified as special 
revenues and shall be deposited.into the State Treasury. 

(b) Upon receipt of the funds and if not prohibited by the Unified 
Carrier Registration Act of 2005, Pub. L. No. 109-59, § 4301 et seq., the 
Treasurer of State shall: 

(1) Deduct three percent (3%) of the funds as a charge by the state for 
its services as specified in this section; and 

(2) Credit the three percent (3%) to the Constitutional Officers Fund 
and the State Central Services Fund, as defined in the Revenue 
Classification Law, § 19-6-101 et seq., or to any successor State 
Treasury fund or funds established by law to replace the Constitutional 
Officers Fund and the State Central Services Fund. 

(c) The net amount of the fees collected by the secretary under this 
section shall be: 

(1) Transferred by the Treasurer of State on the last business day of 
each month to the State Highway and Transportation Department 
Fund; and 

(2) Distributed and expended in the manner directed by the Unified 
Carrier Registration Act of 2005, Pub. L. No. 109-59, § 4301 et seq., for 
the payment of expenses incurred by the Arkansas Department of 
Transportation for motor carrier law enforcement and safety opera- 
tions. 
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History. Acts 2007, No. 232, § 2; 2009, 
No. 164, § 5; 2017, No. 707, § 230; 2019, 
No. 910, §§ 3510, 3511. 

Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (c)(2). 
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The 2019 amendment substituted “Sec- 
retary of the Department of Finance and 
Administration” for “Director of the De- 
partment of Finance and Administration” 
in (a); and substituted “secretary” for “di- 
rector” in the introductory language of (c). 


23-13-6005. Violation — Enforcement — Penalties. 


(a)(1) A person who is subject to the Unified Carrier Registration Act 
of 2005, Pub. L. No. 109-59, § 4301 et seq., and who uses the highways 
of this state without first registering in accordance with this subchapter 
is guilty of a violation. 

(2) The Division of Arkansas State Police, the Arkansas Highway 
Police Division of the Arkansas Department of Transportation, and 
local authorities may enforce this subsection. 

(b) A person who is found guilty or enters a plea of guilty or nolo 
contendere under this section shall be ordered to pay a fine of: 

(1) For a first offense, not less than one hundred dollars ($100) or 
more than five hundred dollars ($500); and 

(2) For a second or subsequent offense, not less than one hundred 
dollars ($100) or more than one thousand dollars ($1,000). 

(c)(1) Fifty percent (50%) of the amount of the fines imposed and 
collected under this section shall be remitted by the tenth day of each 
month to the Administration of Justice Funds Section on a form 
provided by the Division of Administrative Services for deposit into the 


General Revenue Fund Account of the State Apportionment Fund. 
(2) Fifty percent (50%) of the amount of the fines imposed and 
collected under this section shall remain in the jurisdiction in which the 


violation occurred. 


History. Acts 2007, No. 232, § 2; 2009, 
No. 164, § 6; 2017, No. 707, § 281. 
Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a)(2). 


SUBCHAPTER 7 — TRANSPORTATION NETWORK Company SERVICES ACT 


SECTION. 
23-13-718. Records — Inspection. 
23-13-720. Exclusive authority. 


RESEARCH REFERENCES 


ALR. Liability and Regulation of Ride- 
Sharing Services Using Social Media. 6 
A.L.R.7th Art. 1 (2015). 
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23-13-718. Records — Inspection. 


(a) A transportation network company shall maintain: 

(1) Individual trip records for at least one (1) year from the date each 
trip was provided; 

(2) Transportation network company driver records for at least one 
(1) year from the date a transportation network company driver was 
active on the transportation network company’s website, digital net- 
work, or software application; and 

(3) Any other records required by this subchapter. 

(b) In response to a specific complaint, the Arkansas Public Service 
Commission or its employees or duly authorized agents may inspect 
records held by a transportation network company that are needed to 
investigate or resolve the complaint. 

(c)(1) No more than annually as determined by rule of the commis- 
sion, the commission or its employees or duly authorized agents may in 
a mutually agreed-upon setting inspect or, if inspection is not feasible, 
be provided copies of records required to be maintained by a transpor- 
tation network company under this subchapter that are necessary to 
ensure public safety. 

(2) The inspection of records under subdivision (c)(1) of this section 
shall be on an audit rather than a comprehensive basis. 

(d)(1) Records obtained by the commission under this subchapter 
pertaining to transportation network company services, transportation 
network company drivers, or transportation network company drivers’ 
motor vehicles: 

(A) Are not subject to disclosure to a third party by the commis- 
sion; and 
(B) Are exempt from the Freedom of Information Act of 1967, 

§ 25-19-101 et seq. 

(2) Nothing in this subsection shall be construed as limiting the 
applicability of any other exemptions under the Freedom of Information 
Act of 1967, § 25-19-101 et seq., to any other records obtained by the 
commission under this subchapter. 


History. Acts 2015, No. 1050, § 1; substituted “rule” for “regulation” in 
2019, No. 315, § 2453. (c)(1). 
Amendments. The 2019 amendment 


23-13-720. Exclusive authority. 


(a)(1) Transportation network companies and transportation net- 
work company drivers are governed exclusively by this subchapter and 
any rules promulgated by the Arkansas Public Service Commission 
consistent with this subchapter. 

(2) This subchapter does not limit the Arkansas Department of 
Transportation, the Division of Arkansas State Police, the Attorney 
General, other state agencies, law enforcement, and local governments 
within this state from enforcing state and federal laws or regulations of 
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general applicability that apply to transportation network companies 
and transportation network company drivers. 

(b)(1) Except as provided in subdivision (b)(2) of this section, a 
county, municipality, or other local entity shall not tax or license a 
transportation network company, a transportation network company 
driver, or a motor vehicle used by a transportation network company 
driver if the tax or license relates to providing transportation network 
company services or subjects a transportation network company to any 
type of rate, entry, operational, or other requirement of the county, 
municipality, or other local entity. 

(2) A municipal airport commission created under the Airport Com- 
mission Act, § 14-359-101 et seq., or a regional airport authority 
created under the Regional Airport Act, § 14-362-101 et seq., may 
impose tolls and fees as authorized by §§ 14-359-109 and 14-362-109 
upon. a: 

(A) Transportation network company; 

(B) Transportation network company driver; or 

(C) Motor vehicle used by a transportation network company 
driver. 


History. Acts 2015, No. 1050, § 1; The 2017 amendment by No. 954 redes- 
2017, No. 707, § 232; 2017, No. 954,81. ignated former (b) as (b)(1), and added 
Amendments. The 2017 amendment  (b)(2); and added “Except as provided in 


by No. 707 substituted “Department of subdivision (b)(2) of this section” in (b)(1). 
Transportation” for “State Highway and 
Transportation Department” in (a)(2). 


SUBCHAPTER 8 — PEER-TO-PEER CAR-SHARING PRoGRAM ACT 


SECTION. 

23-13-801. Title. 

23-13-802. Airport authority — Defini- 
tion. . 


23-13-801. Title. 


This subchapter shall be known and may be cited as the “Peer-to-Peer 
Car-sharing Program Act”. 


History. Acts 2021, No. 1042, § 1. 


23-13-802. Airport authority — Definition. 


(a) As used in this subchapter, “peer-to-peer car-sharing program” 
means a business platform that connects a motor vehicle owner with a 
motor vehicle driver to enable the sharing of a motor vehicle for 
financial consideration. 

(b) A municipal airport created under the Airport Commission Act, 
§ 14-359-101 et seq., may impose regulations, tolls, and fees on a 
peer-to-peer car-sharing program as authorized under § 14-359-109. 
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(c) A regional airport authority under the Regional Airport Act, 
§ 14-362-101 et seq., may impose regulations, tolls, and fees on a 
peer-to-peer car-sharing program as authorized under § 14-362-109. 


History. Acts 2021, No. 1042, § 1. 


CHAPTER 14 
ARKANSAS AIR COMMERCE ACT 


SECTION. 


SECTION. 


23-14-102. Definitions. 23-14-116. Certificates — Transfer or 
23-14-103. Exemptions. lease. 
93-14-104. Penalties. -23-14-117. Certificates — Modification, 
23-14-106. Control, supervision, and suspension, or revocation. 
regulation by department. 23-14-118. Rates and service generally. 
23-14-107. Duties and powers of depart- 23-14-119. Extension of service. ' 
ent 23-14-120. Abandonment or discontinu- 
23-14-108. ars x ance of service. 
sel sda ee se by employ- 9514-121. Tariffs. 
23-14-109. Certificates required. Bra lee. SiSe eee Meee ate gid a geal 
Pa A eA PER nen SAR eae ling Change in tariff, charge, rule, 
Notice and. hearings. eouliti A 
; guiation, etc. — Ap- 
23-14-111. Temporary certificates. proval by department. 
23-14-112. Certificates — Security for 3.14124. Regulation of securities and 
protection of public re- liens — Liability of state. 
quired. 23-14-125. Accounts, records, and re- 
23-14-113. Certificates — Evidence of ports. 
compliance with other 23-14-126. Access to and examination of 
laws required. property and records. 
23-14-114. Issuance of certificates. 23-14-128. Fees. 


23-14-102. Definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Air commerce” means the carriage by aircraft of persons or 
property, or any class or classes thereof, including express, for compen- 
sation or hire in intrastate commerce in this state, including the 
carriage by aircraft of persons or property which move partly by aircraft 
and partly by other forms of transportation; 

(2) “Aircraft” means any contrivance invented, used, or designed for 
the navigation of or flight in the air; 

(3) “Common carrier by aircraft” means any person that holds itself 
out to the general public, whether directly or indirectly or by a lease or 
any other arrangement, over regular routes, to engage in air commerce. 
It shall include any person that, under individual contracts or agree- 
ments, engages in regular operation of one (1) or more aircraft for the 
transportation of passengers or property for compensation; 

(4) [Repealed.] 

(5) “Overcharges” means charges for transportation service in excess 
of those applicable thereto under the tariffs lawfully on file with the 
department; 
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(6) “Person” means any individual, firm, copartnership, corporation, 
company, association, joint-stock association, or body politic and in- 
cludes any trustee, receiver, assignee, or other similar representative 
thereof; and 

(7) The “services” and “transportation” to which this chapter applies 
includes all aircraft operated by, for, or in the interest of any common 
carrier by aircraft irrespective of ownership or of contract, express or 
implied, together with all facilities and property operated or controlled | 
by any such carrier and used in air commerce or in the performance of 
any service in connection therewith. 


Amendments. The 2017 amendment 
repealed (4). 


History. Acts 1945, No. 252, § 1;A.S.A. 
1947,§ 74-401; Acts 2017, No. 707, § 233. 


23-14-103. Exemptions. 


Nothing in this chapter shall apply to or be construed or held to apply 
to: 

(1) The transportation or handling of United States mail; or 

(2) Any common carrier by aircraft which the Arkansas Department 
of Transportation shall by order determine to be engaged mainly and 
principally in interstate commerce and whose intrastate business is 
incidental to its interstate business, if the department finds that its 
operations are conducted pursuant to a certificate of public convenience 
and necessity issued by the Federal Aviation Administration or any 
other governmental agency successor thereto. 


History. Acts 1945, No. 252, §§ 2, 8A; 
A.S.A. 1947, §§ 74-402, 74-409; Acts 2017, 
No. 707, § 234. 

Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (2). 


23-14-104. Penalties. 


(a) A person, including any officer, agent, or employee of a corpora- 
tion, that violates any provision of this chapter or fails to comply with 
any order, decision, or rule issued by the Arkansas Department of 
Transportation is guilty of a Class A misdemeanor. 

(b) Each day’s violation of this chapter or any of the terms or 
conditions of any such order, decision, or rule shall constitute a separate 
offense. | 


History. Acts 1945, No. 252, § 18; person”, substituted “Department of 


A.S.A. 1947, § 74-419; Acts 2005, No. 
1994, § 326; 2017, No. 707, § 235; 2019, 
No. 315, § 2454. 

Amendments. The 2017 amendment, 
in (a), substituted “A person” for “Every 


Transportation” for “State Highway and 
Transportation Department”, and substi- 
tuted “is guilty” for “shall be guilty”. 

The 2019 amendment substituted “rule” 
for “regulation” in (a) and (b). 
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23-14-106. Control, supervision, and regulation by department. 


A person engaging in air commerce is declared to be subject to control, 
supervision, and regulation by the Arkansas Department of Transpor- 
tation. 


History. Acts 1945, No. 252,§ 3;A.S.A. and substituted “Department of Transpor- 
1947, § 74-403; Acts 2017, No. 707,§ 236. tation” for “State Highway and Transpor- 
Amendments. The 2017 amendment tation Department”. 
substituted “A person” for “Every person” 


23-14-107. Duties and powers of department. 


(a) ADMINISTRATION AND ENFORCEMENT. It shall be the duty of the Arkan- 
sas Department of Transportation to administer the provisions of this 
chapter, and to that end the department shall have authority to make 
and amend such general or special rules and regulations and to issue 
such orders as may be necessary to carry out the provisions of this 
chapter. 

(b) JURISDICTION OvER CoMMON CarrIERS BY ArrcraFT. So far as may be 
necessary for the purpose of carrying out the provisions of this chapter, 
the department shall have general supervision and regulation of and 
jurisdiction and control over common carriers by aircraft. 

(c) ComMPLAINTs AND INvesTicaTION. The department may investigate, 
either upon complaint or upon its own initiative, as to whether any 
common carrier by aircraft has failed to comply with any provision of 
this chapter or with any order, rule, regulation, or requirement issued 
or established pursuant thereto and after notice and hearing take 
appropriate action to compel compliance therewith. 

(d) Jomvt HEARINGS AND CoopErRATION. The department is authorized to 
confer with or to hold joint hearings with any authorities of any state or 
of the United States Government, having jurisdiction with respect to 
matters involving common carriers by aircraft, in connection with any 
matter arising under this chapter. The department is also authorized to 
avail itself of the cooperation, services, records, and facilities of such 
authorities as fully as may be practicable in the enforcement or 
administration of any provision of this chapter. 

(e) InteRsTaTE Rates AND Service. When the interstate rates, fares, 
charges, or classifications of common carriers by aircraft affecting the 
commerce of this state are, in the opinion of the department, excessive 
or discriminatory or are levied or laid in violation of the Act of the 
United States Congress entitled “Civil Aeronautics Act of 1938” [re- 
pealed], approved June 23, 1938, and the acts amendatory thereof and 
supplementary thereto, or are in conflict with the rulings, orders, or 
regulations of the authorities having jurisdiction thereof, or when those 
services are, in the opinion of the department, inadequate, unsatisfac- 
tory, or discriminatory, the department may apply by petition to the 
authorities having jurisdiction thereof for relief and may present to 
those authorities all facts coming to the department’s knowledge as to 
violations of the rulings, orders, or regulations of those authorities, or 
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as to violations of the Civil Aeronautics Act of 1938 [repealed] or acts 
amendatory thereof or supplementary thereto. 

(f) ADMINISTRATIVE AND JUDICIAL ProcepurE. The procedure of the de- 
partment 1 in administering this chapter and of the courts in all matters 
arising under this chapter shall be the same as established by the 
Arkansas Motor Carrier Act, 1955, § 23-13-201 et seq., wherever 
practicable. 


History. Acts 1945, No. 252, § 4; 1985, substituted “Department of Transporta- 
No. 257, § 5; A.S.A. 1947, § 74-404; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 237. tion Department” in (a). 

Amendments. The 2017 amendment 


23-14-108. Pecuniary interest by employees prohibited. 


No member of the Arkansas Department of Transportation or any 
employee of the department appointed or employed in the administra- 
tion of this chapter shall-in any manner have a pecuniary interest in, 
own any securities of, or hold any position with any common carrier by 
aircraft. 


History. Acts 1945, No. 252,§ 4;A.S.A. substituted “Department of Transporta- 
1947, § 74-404; Acts 2017, No. 707, § 238. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department”. 


23-14-109. Certificates required. 


No person shall engage in the business of a common carrier ‘by 
aircraft unless there is in force a certificate issued by the Arkansas 
Department of Transportation authorizing the person’to engage in that 
business. 


History. Acts 1945, No. 252,§ 5;A.S.A. substituted “Department of Transporta- 
1947, § 74-405; Acts 2017, No. 707, §,. 239. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment. tion Department”. 


23-14-110. Certificates — Application ~~ Notice and Slaeti is 


(a) Applications for certificates shall be made in writing to the 
Arkansas Department of Transportation, shall be:verified under oath, 
and shall be in such form and contain such information and: be 
accompanied by. proof of service upon. such interested parties as: the 
department shall by rule require. 

(b)(1) Upon the filing: of an application ries a certificate, the depart- 
ment shall give due notice thereof to such persons and by such means 
as the department may by rule determine. , 

(2) Any interested person may file with the department a protest or 
memorandum of opposition to or in support of the issuance of a 
certificate. 

(c) A public hearing shall be held on the application if the applicant 
or any person having a substantial interest in the proceeding shall so 
request within such time as the department shall by rule provide. 
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History. Acts 1945, No. 252, § 6;A.S.A., tion” for, “State Highway.and Transporta- 
1947,§ 74-406; Acts 2017, No. 707,§ 240; tion Department” in (a). 


2019, No. 315, § 2455. The 2019 amendment substituted “rule” 
Amendments. The 2017 amendment for “regulation” in (a), (b)(1), and (c). 
substituted “Department of Transporta- 


23-14-111. Temporary certificates. 


The Arkansas Department of Transportation may grant temporary 
certificates without notice or hearing upon such terms and conditions as 
the department may prescribe, but not for a period exceeding one 
hundred eighty (180) days. 


History. Acts 1945, No. 252,§ 7;A.S.A. substituted “Department of Transporta- 
1947, § 74-407; Acts 2017, No. 707,§ 241. tion” for “State Highway and ineaispart: 
Amendments. The 2017 amendment tion Department”. 


23-14-112. Certificates — Security for protection of public re- 
quired. 


No certificate shall be issued to a common carrier by aircraft or 
remain in force unless the carrier complies with such reasonable rules 
as the Arkansas Department of Transportation shall prescribe govern- 
ing the filing and approval of surety bonds, policies of insurance, 
qualifications as a self-insurer, or other securities or agreements, in 
such reasonable amount and conditioned as the department may 
require. 


History. Acts 1945, No. 252, § 13; tion” for “State Highway and Transporta- 
A.S.A. 1947, § 74-414; Acts 2017, No. 707, tion Department”. 
§ 242; 2019, No. 315, § 2456. The 2019 amendment deleted “and 
Amendments. The 2017 amendment regulations” following “rules”. 
substituted “Department of Transporta- 


23-14-113. Certificates — Evidence of compliance with other 
laws required. 


No certificate shall be issued to any person to operate as a common 
carrier by aircraft unless the applicant submits evidence satisfactory to 
the Arkansas Department of Transportation showing that it will comply 
with the provisions of the laws of the United States and the lawful 
rules, regulations, and orders thereunder respecting safety of opera- 
tions, rules, and the provisions of the laws of Arkansas with respect to 
the right to use such airports, air lanes, and aircraft as may be 
necessary in order properly to conduct the proposed operations and 
observe proper standards of safety in the operation or navigation of 
aircraft. 


History. Acts 1945, No. 252,§ 7;A.S.A. “Arkansas State Highway and Transpor- 
1947, § 74-407. tation Department” to “Arkansas Depart- 

Publisher’s Notes. This section is be- ment of Transportation”, for consistency 
ing set out to correct a reference from with Acts 2017, No. 707. 
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23-14-114. Issuance of certificates. 


The Arkansas Department of Transportation, subject to §§ 23-14-109 
and 23-14-111 — 23-14-1138, shall issue a certificate authorizing the 
whole or any part of the operation covered by an application for a 
certificate if it finds that the applicant is fit, willing, and able to perform 
the operation properly and to conform to the provisions of this chapter 
and the rules and requirements of the department hereunder and that 
the operation and the performance thereof by the applicant is required 
by the public convenience and necessity. 


History. Acts 1945, No. 252,§ 7;A.S.A. tion” for “State Highway and Transporta- 
1947, § 74-407; Acts 2017, No. 707,§ 243; tion Department”. 
2019, No. 315, § 2457. The 2019 amendment deleted “regula- 
Amendments. The 2017 amendment _ tions” following “rules”. 
substituted “Department of Transporta- 


23-14-116. Certificates — Transfer or lease. 


Any certificate may be transferred or leased subject to the approval of 
the Arkansas Department of Transportation and under such reasonable 
rules as may be prescribed by the department. 


History. Acts 1945, No. 252, § 11; © tion” for “State Highway and Transporta- 
A.S.A. 1947, § 74-412; Acts 2017, No. 707, | tion Department”. 


§ 244; 2019, No. 315, § 2458. The 2019 amendment deleted “and 
Amendments. The 2017 amendment regulations” following “rules”. 
substituted “Department of Transporta- 


23-14-117. Certificates — Modification, suspension, or revoca- 
tion. 


The Arkansas Department of Transportation after due notice and 
hearing may alter, amend, modify, suspend, or revoke any certificate 
previously granted where the public interest so demands. 


History. Acts 1945, No. 252,§ 9;A.S.A. substituted “Department of Transporta- 
1947,§ 74-410; Acts 2017, No. 707,§ 245. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department”. 


23-14-118. Rates and service generally. 


Every common carrier by aircraft shall furnish reasonable and 
adequate service and facilities at just and reasonable rates as shall be 
determined by the Arkansas Department of Transportation. 


History. Acts 1945, No. 252, § 15; substituted “Department of Transporta- 
A.S.A. 1947, § 74-416; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§ 246. tion Department”. 
Amendments. The 2017 amendment 
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23-14-119. Extension of service. 


The Arkansas Department of Transportation after due notice and 
hearing may require any certificate holder to extend its existing service 
as required by the public convenience and necessity. 


History. Acts 1945, No. 252, § 10; substituted “Department of Transporta- 
A.S.A. 1947, § 74-411; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§ 247. tion Department”. 
Amendments. The 2017 amendment 


23-14-1120. Abandonment or discontinuance of service. 


No common carrier by aircraft shall abandon or discontinue any route 
or part thereof for which a certificate has been issued by the Arkansas 
Department of Transportation, unless upon the application of the 
common carrier the department finds after notice and opportunity for 
hearing the abandonment or discontinuance to be in the public interest. 


History. Acts 1945, No. 252, § 12; substituted “Department of Transporta- 
A.S.A. 1947, § 74-413; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§ 248. tion Department”. 
Amendments. The 2017 amendment 


23-14-121. Tariffs. 


(a) Frinc. A common carrier by aircraft shall file with the Arkansas 
Department of Transportation, print, and make available to the public 
tariffs showing all rates, fares, and charges for air commerce between 
points served by it, and between points served by it and points served 
by any other common carrier by aircraft when through-air commerce 
service and rates have been established, and all classifications, rules, 
regulations, practices, and services in connection with such commerce. 
The tariffs shall be filed in such manner and form as shall be prescribed 
by the department. 

(b) OxpservaNce. No common carrier by aircraft shall charge, demand, 
collect, or receive a greater or lesser or different compensation for air 
commerce, or for any service in connection therewith, than the rates, 
fares, and charges specified in its currently effective tariffs. 


History. Acts 1945, No. 252, § 14; “Every common carrier”, and substituted 
A.S.A. 1947, § 74-415; Acts 2017, No. 707, “Department of Transportation” for “State 
§ 249. Highway and Transportation Depart- 

Amendments. The 2017 amendment, ment”. 
in (a), substituted “A common carrier” for 


23-14-122. Free or reduced-rate transportation. 


(a) Nothing in this chapter shall prohibit common carriers by air- 
craft; under such terms and conditions as the Arkansas Department of 
Transportation may prescribe, from issuing or interchanging tickets or 
passes for free or reduced-rate transportation to: 
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(1) Their directors, officers, and employees and their immediate 
families; | 

(2) Witnesses and attorneys attending any legal investigation in 
which the carrier is interested; : 

(3) Persons injured in aircraft accidents and physicians and nurses 
attending such persons; and 

(4) Any person or property with the object of providing relief in cases 
of general epidemic, pestilence, or other calamitous visitation. 

(b) The members of the department and its employees when in the 
performance of their official duties under this chapter shall have the 
right to pass free of charge on all common carriers by aircraft as defined 
in this chapter. 

(c) No such carrier shall provide free or reduced-rate transportation 
to any other persons or under any other circumstances. 


History. Acts 1945, No. 252, § 14; substituted “Department of Transporta- 
A.S.A. 1947, § 74-415; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 250. tion Department” in the introductory lan- 

Amendments. The 2017 amendment guage of (a). 


23-14-123. Change in tariff, charge, rule, regulation, etc. — 
Approval by department. 


(a)(1) Achange shall not be made in any rate, fare, or charge, or any 
classification, rule, regulation, or practice affecting the rate, fare, or 
charge, or the value of the service thereunder, specified in any effective 
tariff of any common carrier by aircraft, except upon approval of the 
Arkansas Department of Transportation and the rules and regulations 
prescribed by it. | 

(2) If the proposed change is not acted upon by the department 
within thirty (30) days from the filing date thereof, the change shall 
become effective at the expiration of the thirty-day period. 

(b) The department is empowered to suspend any proposed new rate 
upon notice to the carrier for a period not exceeding one hundred eighty 
(180) days pending investigation by the department as to the reason- 
ableness of such a proposed rate. However, this subsection shall not 
apply to any initial tariff filed by the carrier. ~ 

(c) At any hearing involving any change.in any tariff, classification, 
rule, regulation, practice, or service of a common carrier by aircraft, the 
burden of proof to show that the changed tariff, classification, rule, 
regulation, practice, or service is just and reasonable shall be upon the 
carrier. 


History. Acts 1945, No. 252, §§ 14,15; for “No change shall” and substituted “De- 
A.S.A. 1947, §§ 74-415, 74-416; Acts 2017, partment of Transportation”: for “State 
No. 707, § 251. Highway. and ‘Transportation Depart- 

Amendments. The 2017 amendment, ment”. 
in (a)(1), substituted “A change shall not” 
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23-14-124. Regulation of securities and liens — Liability of 
state. 


(a) The Arkansas Department of Transportation is empowered to 
supervise, regulate, restrict, and control the issuance of stock, stock 
certificates, bonds, notes, and other evidences of indebtedness by 
common carriers by aircraft incorporated under the laws of Arkansas 
and the creation of liens on property in this state by carriers incorpo- 
rated under the laws of other states. 

(b) All securities issued without approval of the department as 
provided for in this section shall be void. 

(c) This section shall not apply to the issuance of any securities 
payable at periods of not more than twelve (12) months from the date 
thereof. 

(d) No provision in this chapter and no deed or act done or performed 
under or pursuant to this chapter shall be construed to obligate the 
State of Arkansas to pay or guarantee, in any manner whatsoever, any 
securities issued under the provisions of this chapter. 


History. Acts 1945, No. 252, § 17; substituted “Department of Transporta- 
A.S.A. 1947, § 74-418; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 252. tion Department” in (a). 

Amendments. The 2017 amendment 


23-14-125. Accounts, records, and reports. 


(a) The Arkansas Department of Transportation is empowered to 
require annual and other periodic reports from any common carrier by 
aircraft covering any or all operations or business. 

(b) The department may also require any common carrier by aircraft 
to file with it a true copy of each or any contract, agreement, under- 
standing, or arrangement between the carrier and any other carrier or 
person in relation to any traffic affected by the provisions of this 
chapter. 

(c) The department shall prescribe the forms of any and all accounts, 
records, and memoranda to be kept by common carriers by aircraft, 
including the accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of money. 


History. Acts 1945, No. 252, § 16; substituted “Department of Transporta- 
A.S.A. 1947, § 74-417; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 253. tion Department” in (a). 

Amendments. The 2017 amendment 


23-14-126. Access to and examination of property and records. 


(a) The Arkansas Department of Transportation shall at all times 
have access to all lands, buildings, and equipment of any common 
carrier by aircraft and to all accounts, records, and memoranda, 
including all documents, papers, and correspondence, now or hereafter 
existing and kept or required to be kept by such carriers. 
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(b) The department may employ special agents or auditors, who shall 
have authority under the orders of the department to inspect and 
examine any and all such lands, buildings, equipment, accounts, 
records, and memoranda. 


History. Acts 1945, No. 252, § 16; substituted “Department of Transporta- 
A.S.A. 1947, § 74-417; Acts 2017, No. 707, tion” for “State Highway and Transporta- 


§ 254. tion Department” in (a). 
Amendments. The 2017 amendment 


23-14-128. Fees. 


(a) AppLicaTion FrEs. The following application fees shall be paid to 
the Arkansas Department of Transportation at the time of filing an 
application: 


ADDISCACTONS fOr COLLITICULS . toot te. Se Arteee ee res ae ee ee $25.00 
Application for transfer of certificate ................. ccc cece eee eee 25.00 
Application for dimppicate Ceruilitate”...7....c.ssnrese ce tet cee ses ces et 5.00 
Wilingsrate schedailag cook acc: os chacs ie ceaniing some ene Te ee 2.50 
Certified copies of all documents ..................... 15¢ for each folio 
Uncertified copies of all documents .................. 10¢ for each folio 
Filing annual.reportsys Aver  re s ee 5.00 


(b) Disposition oF FEES CoLLecTEeD. All fees or sums collected by the 
department under the provisions of this chapter shall be deposited with 
the Treasurer of State and credited to the General Revenue Fund 
Account of the State Apportionment Fund. 


History. Acts 1945, No. 252, § 19; substituted “Department of Transporta- 
A.S.A. 1947, § 74-420; Acts 2017, No. 707, tion” for “State Highway and Transporta- 
§ 255. tion Department” in the introductory lan- 

Amendments. The 2017 amendment guage of (a). 


CHAPTER 15 
PIPELINE COMPANIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ARKANSAS NaturAL Gas PIPELINE SaFety Act oF 1971. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-15-1083. Gas rates. 

23-15-105. Pipeline companies autho- 
rized to transport ammo- 
nia and other components 
of fertilizer. 
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23-15-103. Gas rates. 


(a)(1) A gas line or company operating in this state that renders a 
domestic or general service to the public in the furnishing and sale of 
gas is required to buy or furnish from the lowest or most advantageous 
market. 

(2) Failure to comply with subdivision (a)(1) of this section shall 
deprive a gas line or company of the difference in price between the 
market price and the price at which the purchase is made. 

(3) In determining the lowest or most advantageous market as 
described in subdivision (a)(1) of this section, the Arkansas Public 
Service Commission may take into consideration various factors, in- 
cluding without limitation: 

(A) Price; 

(B) Methodology of production; 

(C) Reliability of supply; 

(D) Impact on customer choice; and 

(E) Conditions associated with transportation or storage. 

(b) Notwithstanding subsection (a) of this section, the commission 
may allow a gas line or company reasonable purchases of natural gas or 
natural gas alternatives, including without limitation renewable natu- 
ral gas and hydrogen, as an operating expense if the purchase of 
natural gas or natural gas alternatives is in the public interest. 


History. Acts 1921, No. 239, § 1; Pope’s 
Dig., § 5081; A.S.A. 1947, § 73-1901; Acts 
2021, No. 156, § 1. 

Amendments. The 2021 amendment 
redesignated the existing provisions as 
(a)(1) and (2); in (a)(1), substituted “A gas 
line or company operating in this state 


that renders” for “All gas lines or compa- 
nies operating within the state who ren- 
der” and “is” for “are”; substituted “comply 
with subdivision (a)(1) of this section shall 
deprive a gas line or company” for “do so 
shall deprive them” in (a)(2); and added 
(a)(3) and (b). 


23-15-105. Pipeline companies authorized to transport ammo- 
nia and other components of fertilizer. 


(a) Pipeline companies operating in this state as common carriers 
and companies operating pipelines in this state for conveying natural or 
artificial gas for public utility service may transport by pipeline 
ammonia and other substances and materials composing commercial 
fertilizer, or used in manufacturing commercial fertilizer, when specifi- 
cally authorized to so do by the Arkansas Department of Transporta- 
tion. 

(b)(1) Applications for authority to operate under subsection (a) of 
this section shall be heard and determined by the department. 

(2) Appeals from the department’s orders in such matters shall be 
granted pursuant to § 23-2-211. 

(c) The department shall make such reasonable rules as may be 
necessary to administer this section. 

(d) All companies authorized by the department to operate under 
subsection (a) of this section are given the right of eminent domain. The 
procedure to be followed in the exercise of this right shall be the same 
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as prescribed in § 18-15-1201 et seq. relating to railroad companies, 
telegraph companies, and telephone companies. 


History. Acts 1967, No. 170, §§ 1-4; substituted “Department of Transporta- 
A.S.A. 1947, §§ 73-1904 — 73-1907; Acts tion” for “State Highway and Transporta- 
2017, No. 707, § 256; 2019, No. 315, tion Department” in (a). 

§ 2459. The 2019 amendment deleted “and 

Amendments. The 2017 amendment regulations” following “rules” in (c). 


SUBCHAPTER 2.— ARKANSAS NaturAL Gas PIPELINE Sarety Act oF 1971 


SECTION. SECTION, 
23-15-208. Inspection and maintenance 23-15-211. Civil penalty — Compromise 
plans. — Proceedings. 


23-15-208. Inspection and maintenance plans. 


(a) Each person who engages in the transportation of gas or who 
owns or operates pipeline facilities not subject to the jurisdiction of the 
Federal Energy Regulatory Commission under the Natural Gas Act 
shall file with the Arkansas Public Service Commission a plan for 
inspection and maintenance of each pipeline facility owned or operated 
by the person and any changes in the plan in accordance with rue 
prescribed by the Arkansas Public Service Commission. 

(b) The Arkansas Public Service Commission by rule may eae 
require persons who engage in the transportation of gas or who own or 
operate pipeline facilities subject to the provisions of this subchapter to 
file such plans for approval. 

(c) If at any time the Arkansas Public Service Commission finds that 
the plan is inadequate to achieve safe operation, the Arkansas Public 
Service Commission after notice and opportunity for a hearing shall 
require the plan to be revised. | 

(d) The plan required by the Arkansas Public Service Commission 
shall be practicable and designed to meet the need for pipeline safety. 

(e) In determining the adequacy of the plan, the Arkansas Public 
Service Commission shall consider: 

(1) Relevant available pipeline safety data; 

(2) Whether the plan is appropriate for the particular type of pipeline 
transportation; 

(3) The reasonableness of the plan; and 

(4) The extent to which the plan will contribute to public safety. 


History. Acts 1971, No. 285, § 4;A.S.A. Amendments. The 2019 amendment 
1947, § 73-1911; Acts 2019, No. 315, substituted “rules” for “regulations” in (a) 
§ 2460. | and made a similar change in (b). 


23-15-211. Civil Tawalee — Compromise — Proceedings. 


(a) A person who violates a provision of § 23-15-209 or a rule issued 
under this subchapter is subject to a civil penalty not to exceed: 
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(1) Two hundred thousand dollars ($200,000) for each day that the 
violation persists; and 

(2) Two million dollars ($2,000,000) for any pen series of viola- 
tions. 

(b) Any such civil penalty may be compromised by the Arkansas 
Public Service Commission. 

(c) In determining the amount of the penalty or the amount agreed 
upon in compromise, the appropriateness of the penalty to the size of 
the business of the person charged, the gravity of the violation, and the 
good faith of the person charged in attempting to achieve compliance, 
after notification of a violation, shall be considered. 

(d) Proceedings under this section shall be subject to the Arkansas 
Administrative Procedure Act, § 25-15-201 et seq. 

(e) Any penalty imposed under this section, if not promptly paid to 
the commission, shall be recovered with interest thereon from the date 
of the order in a civil action brought by the commission. 

(f) Any civil penalty collected and imposed under this section shall be 
paid to the secretary of the Arkansas Public Service Commission. 


History. Acts 1971, No. 285, §§ 6, 8; Amendments. The 2019 amendment 
1975, No. 877, § 2; A.S.A. 1947, §§ 73- \ substituted “rule” for “regulation” in the 
1913, 73-1915; Acts 1991, No. 793, § 4; - introductory language of (a). 

1995. “No... 713,-§ 122005, No.; 589, .§ “1: 
20138, No. 1343, § 2; 2019, No. 315, 


§ 2461. 
CHAPTER 16 
MISCELLANEOUS PROVISIONS RELATING TO 
CARRIERS 
SUBCHAPTER. 


1. GENERAL PROVISIONS. 
4. ARKANSAS LIFELINE INDIVIDUAL VERIFICATION EFFORT CORPORATION Act. [REPEALED.] 
5. SarE TRANSPORTATION OF RAILROAD EMPLOYEES BY ConTRACT CARRIERS ACT. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. SECTION. 
23-16-101. Definitions. -  23-16-105. Statement of fees due from 
23-16-103. Annual certified statement of rail carriers — Payment — 
| oss revenue. Delinquent penalty. 
23-16-104. Annual fee collected from car- 23-16-106. Record of cost of operation 
riers. kept. 


23-16-101. Definitions. 


As used in this subchapter: 

(1)(A) “Other carriers” means all persons, firms, and corporations, 
other than rail carriers as defined in this section, which were subject 
to regulation by the former Arkansas Transportation Commission 
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before the enactment of Acts 1945, No. 40, together with all persons, 
firms, and corporations that perform similar services in Arkansas. 
(B) “Other carriers” includes common carriers by aircraft as de- 
fined under the Arkansas Air Commerce Act, § 23-14-101 et seq.; and 
(2) “Rail carrier” means all persons, firms, and corporations engaged 
in the business of common carrier of freight and passengers by rail in 
Arkansas and which are subject to regulation by the Arkansas Depart- 


ment of Transportation. 


History. Acts 1949, No. 262, § 1;A.S.A. 
1947, § 73-268; Acts 2017, No. 707, § 257; 
2019, No. 391, § 2. 

Amendments. The 2017 amendment 
repealed (1). 

The 2019 amendment deleted “unless 
the context otherwise requires” following 
“subchapter” in the introductory lan- 
guage; deleted former (1), which was pre- 


viously repealed; redesignated former (2) 
and (3) as (1) and (2); substituted “former 
Arkansas Transportation Commission be- 
fore” for “department prior to” in (1)(A); 
substituted “includes” for “shall also in- 
clude” in (1)(B); substituted “Arkansas 
Department of Transportation” for “de- 
partment” in (2); and made a stylistic 
change. 


23-16-103. Annual certified statement of gross revenue. 


(a)(1) Annually, during the month of March, every rail carrier and 
other carrier subject to regulation by the Arkansas Department of 
Transportation under the laws of Arkansas shall prepare and transmit 
to the department a certified statement of the gross revenues from its 
operations in Arkansas for the preceding calendar year ending Decem- 
ber 31. 

(2) No deduction shall be made from such gross revenues on account 
of any payments, expenses, or uncollectible accounts, except refunds 
occasioned by errors or overcharges. 

(b) Upon receipt of the certified statement, the department shall 
determine the total gross revenues in Arkansas of each and all of the 
rail carriers and the total gross revenues in Arkansas of each and all of 
the other carriers. 


History. Acts 1949, No. 262, § 3;A.S.A. 
1947, § 73-270; Acts 2017, No. 707, § 258. 
Amendments. The 2017 amendment, 
in (a)(1), deleted “which is” preceding 


“subject to” and substituted “Department 
of Transportation” for “State Highway and 
Transportation Department”. 


23-16-104. Annual fee collected from carriers. 


(a) There is levied and charged and there shall be collected annually 
from each rail carrier subject to regulation by the Arkansas Depart- 
ment of Transportation under the laws of Arkansas a fee in an amount 
equivalent to that proportion of the total rail carrier cost that the gross 
revenues in Arkansas of each of the rail carriers bear to the total gross 
revenues in Arkansas of all of the rail carriers. However, the fee to be 
collected annually from each of the rail carriers shall not exceed in any 
year an amount exceeding two-fifths of one percent (% of 1%) of the 
gross revenues in Arkansas of each respective rail carrier. 
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(b) There is levied and charged and there shall be collected annually 
from each other carrier which is subject to regulation by the depart- 
ment under the laws of Arkansas a fee in an amount which shall be 
equivalent to that proportion of the total other carrier costs that the 
gross revenues in Arkansas of each of the other carriers bear to the total 
gross revenues in Arkansas of all of the other carriers. However, the fee 
to be collected annually from each of the other carriers shall not exceed 
in any year an amount exceeding two-fifths of one percent (% of 1%) of 
the gross revenues in Arkansas of each respective other carrier. 


History. Acts 1949, No. 262, §§ 4, 5; is” preceding “subject to”, substituted “De- 
A.S.A. 1947, §§ 73-271, 73-272; Acts 2017, partment of Transportation” for “State 
No. 707, § 259. Highway and Transportation Depart- 

Amendments. The 2017 amendment, ment”, and deleted “which shall be” fol- 
in the first sentence of (a), deleted “which © lowing “an amount”. 


23-16-105. Statement of fees due from rail carriers — Payment 
— Delinquent penalty. 


(a) After determining the amount of the fee due to be paid by each of 
the rail carriers, the Arkansas Department of Transportation, annually 
on or before August 15, shall prepare and transmit to each of the rail 
carriers a statement of the fees due for rail carrier costs during the 
preceding fiscal year. 

(b) Thereafter, on or before August 31 of each year, each of the rail 
carriers shall pay to the department all fees shown to be due by the 
statements. 

(c) On receipt of the fees and charges provided for in this subchapter, 
the department shall deposit the fees and charges with the Treasurer of 
State, and the amount so received by the Treasurer of State shall be 
classified by the Treasurer of State as special revenues and transferred, 
by the Treasurer of State on the last business day of the month such 
amounts are deposited, to the State Highway and Transportation 
Department Fund, there, notwithstanding the provisions of any law to 
the contrary, to be utilized by the department for the purposes of 
administering the laws of this state which the State Highway Commis- 
sion and the department are responsible for administering with regard 
to rail carriers and for the construction, reconstruction, and mainte- 
nance of highways and bridges in the state highway system. 

(d) In the event any rail carrier fails or refuses to pay the fees 
provided for in this subchapter on or before August 31 of each year, the 
department shall add to such fee a penalty of twenty-five percent (25%) 
thereof and certify the amount of the delinquent fee and penalty to the 
Attorney General for collection. 


History. Acts 1949, No. 262,§ 6;A.S.A. substituted “Department of Transporta- 
1947, § 73-273; Acts 1993, No. 725, § 1; tion” for “State Highway and Transporta- 
2017, No. 707, § 260. tion Department” in (a). 

Amendments. The 2017 amendment 
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23-16-106. Record of cost of operation kept. 


(a) The Arkansas Department of Transportation shall designate one 
(1) of its officers or employees who is familiar with cost accounting 
methods to keep a separate and accurate record of that part of the cost 
of operation and maintenance of the department having to do with 
matters relating to the regulation of: 

(1) Rail carriers, which costs are hereinafter referred to as “rail 
carrier costs”; and 

(2) Other carriers, which costs are hereinafter referred to as “other 
carrier costs”. 

(b) In a similar manner to that set forth in subsection (a) of this section, 
an officer or employee of the Arkansas Public Service Commission shall 
keep an accurate record of that part of the cost of operation and 
maintenance of the commission having to do with matters relating to: 

(1) Public utilities, other than rail carriers, and other carriers which 
are subject to regulation by the commission; andor 

(2) The Tax Division of the Arkansas Public Septic Gonaiiserort 


History. Acts 1949, No. 262,§ 2;A.S.A. 
1947, § 73-269; Acts 2017, No. 707, § 261. 
Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a). 


SUBCHAPTER 3 — UNINSURED Mororist LiaBitiry INSURANCE 


23-16-301. Definitions. 


RESEARCH REFERENCES 


ALR. Applicability of Uninsured or Un- 
derinsured Motorist Statutes to Self-In- 
surers, 32 A.L.R.7th Art. 3 (2018). 


SUBCHAPTER 4 — ARKANSAS LIFELINE INDIVIDUAL VERIFICATION EFFORT 
CorRPORATION ACT 


[ REPEALED. | 


SECTION. 


23-16-401 — 23-16-413. [Repealed.] 


23-16-401 — 23-16-413. [Repealed.] 


A.C.R.C. Notes. The repeal of this sub- 
chapter by Acts 2021, No. 805, superseded 
the amendment of § 23-16-405 by Acts 
2021, No. 84. As amended by Acts 2021, 
No. 84, § 14, § 23-16-405(d)(2) read as 
follows: “(2) The assessment shall appear 
on the bills of customers as a combined 
total with the assessment by the Arkansas 
Deaf and Hard of Hearing Telecommuni- 


cations Services Corporation under § 25- 
29-103. The item on the bill shall identify 
both assessments by name.” 

Publisher’s Notes. This subchapter, 
concerning the Arkansas Lifeline Indi- 
vidual Verification Effort Corporation Act, 
was repealed by Acts 2021, No. 805, § 1, 
effective July 28, 2021. The subchapter 
was derived from the following sources: 
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23-16-401. Acts 2005, No. 2289, § 1. 23-16-407. Acts 2005, No. 2289, § 1; 

23-16-402. Acts 2005, No. 2289, § 1. 2019, No. 315, § 2462. 

23-16-403. Acts 2005, No. 2289, § 1; 23-16-408. Acts 2005, No. 2289, § 1. 
2015, No. 1100, § 55. 23-16-409. Acts 2005, No. 2289, § 1 

23-16-404. Acts 2005, No. 2289, § 1. 23-16-410. Acts 2005, No. 2289, § 1. 

23-16-405. Acts 2005, No. 2289, § 1; 23-16-411. Acts 2005, No. 2289, § 1. 
2021, No. 84, § 14. 23-16-412. Acts 2005, No. 2289, § 1 

23-16-406. Acts 2005, No. 2289, § 1. 23-16-413. Acts 2005, No. 2289, § 1 


SUBCHAPTER 5 — SareE TRANSPORTATION OF RAILROAD EMPLOYEES BY 
Contract Carriers AcT 


SECTION. SECTION. 
23-16-505. Driver testing. 23-16-510. Penalties. 
23-16-508. Access to facilities and re- — 

cords. 


23-16-505. Driver testing. 


(a)(1) Before a driver performs any duties for a contract carrier, the 
driver shall undergo testing for alcohol and controlled substances as 
provided under 49 C.F.R. § 40 and 49 C.F‘R. § 382, as in effect on 
January 1, 2009. 

(2) A driver is qualified to drive for a contract carrier if: 

(A) The alcohol test result under subdivision (a)(1) of this section 
indicates an alcohol concentration of zero (0); and 
(B) The controlled substances test result from the medical review 

officer as defined under 49 C.F.R. § 40.3, as in effect on January 1, 

2009, indicates a verified negative test result. 

(3) A driver is disqualified from driving for a contract carrier if: 

(A) The alcohol test result and the controlled substances test 
result are not in complhance with subdivision (a)(2) of this section; 

(B) The driver refuses to provide a specimen for an alcohol test 
result or the controlled substances test result, or both; or 

(C) The driver submits an adulterated specimen, a diluted positive 
specimen, or a substituted specimen on an alcohol test result or the 
controlled substances test result that is performed. 

(b)(1) As soon as practicable after an accident involving a motor 
vehicle owned or operated by a contract carrier, the contract carrier 
shall test each surviving driver for alcohol and controlled substances if: 

(A) The accident involved the loss of human life; or 

(B) The driver received a citation for a moving traffic violation 
arising from the accident and the accident involved: 

(i) Bodily injury to a person who immediately received medical 
treatment after the accident; or 

(ii) Disabling damage that required the motor vehicle to be towed 
from the accident scene by one (1) or more motor vehicles as a result 
of the accident. 

(2) If alcohol testing and controlled substances testing cannot be 
completed as soon as possible but no later than thirty-two (32) hours 
after the accident, the records shall be submitted to the Arkansas 
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Highway Police Division of the Arkansas Department. of Transporta- 
tion. | 
(c)(1) A common carrier or the employer of a driver of a common 
carrier shall maintain records of the alcohol testing and controlled 
substances testing of drivers for five (5) years. 

(2) The records shall be maintained in a secure location. 


History. Acts 2009, No. 243, § 1; 2017, substituted “Department of Transporta- 
No. 707, § 262. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (b)(2). 


23-16-508. Access to facilities and records. 


A contract carrier shall allow an employee of the Arkansas Highway 
Police Division of the Arkansas Department of Transportation or its 
designee access to: 

(1) A facility to determine compliance with this subchapter; and 

(2) Records or information related to an accident investigation under 
this subchapter. 


History. Acts 2009, No. 243, § 1; 2017, tion” for “State Highway and Transporta- 
No. 707, § 263. tion Department” in the introductory lan- 
Amendments. The 2017 amendment guage. 
substituted “Department of Transporta- 


23-16-510. Penalties. 


(a)(1) A person who knowingly violates a provision of this subchapter 
is liable to the state for a civil penalty not to exceed one thousand 
dollars ($1,000) for each violation. 

(2) Each day that a violation continues is a separate offense. 

(b) The Arkansas Highway Police Division of the Arkansas Depart- 
ment of Transportation shall assess penalties for violations under this 
subchapter by written notice to the violator. 

(c) To determine the amount of the penalty, the Arkansas Depart- 
ment of Transportation or its designee shall evaluate: 

(1) The nature, circumstances, extent, and gravity of the violation; 

(2) The degree of culpability, history of prior offenses, ability to pay, 
and effect on the ability to continue to do business of the person found 
to have committed a violation; and 

(3) Other circumstances as justice may require. 


History. Acts 2009, No. 243, § 1; 2017, substituted “Department of Transporta- 


No. 707, § 264. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department” in (b) and (c). 
CHAPTER 17 


TELEPHONE AND TELEGRAPH COMPANIES 


SUBCHAPTER. 
1. Generat Provisions. 
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SUBCHAPTER 
3. UNIVERSAL TELEPHONE SERVICE ACT. 


TELEPHONE AND TELEGRAPH COMPANIES 


23-17-1138 


4. TELECOMMUNICATIONS REGULATORY Rerorm Act or 2013. 


5. SMALL WIRELESS Faciuity DEPLOYMENT ACT. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-17-113. Telephone service to be sup- 
plied without discrimina- 
tion — Complaint to com- 
mission. 

23-17-119. Surcharges to provide tele- 
communications for Deaf, 


Effective Dates. Acts 2019, No. 1074, 
§ 3: Apr. 16, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the practice of illegal robocalls 
from telemarketers and from others seek- 
ing to perpetrate scams on the public to 
mislead and defraud the public is grow- 
ing; that addressing misleading and 
fraudulent spoofing of telephone calls will 
protect the lives, health, and welfare of 
the state’s residents; and that this act is 
immediately necessary because the Ar- 
kansas Public Service Commission should 


SECTION. 
deaf, and Hard of Hearing 


— Definitions. 

23-17-120. Establishment of calling 
plans. 

23-17-122. Annual certification — Defini- 
tion. 


be immediately authorized to adopt and 
implement appropriate rules as provided 
in this act. Therefore, an emergency is 
declared to exist, and this act being imme- 
diately necessary for the preservation of 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


23-17-113. Telephone service to be supplied without discrimina- 
tion — Complaint to commission. 


(a)(1) Every telephone company doing business in this state and 
engaged in a general telephone business shall supply all applicants for 
telephone connection and facilities without discrimination or partiality, 
within ten (10) days after written demand therefor, if the applicants 
comply or offer to comply with the reasonable rules of the company. 

(2) No telephone company shall impose any condition or restriction 
upon any applicant that is not imposed impartially upon all persons or 
companies in similar situations. Nor shall the company discriminate 
against any individual or company engaged in lawful business by 
requiring as a condition for furnishing the facilities that they shall not 
be used in the business of the applicant or otherwise. 

(b) Upon failure of any telephone company to comply with the 
written demand for telephone connection and facilities, the applicant 
may file a complaint with the Arkansas Public Service Commission 
under. the provisions of § 23-3-119. The commission may make such 
temporary and final orders relative to the furnishing of such connection 
and facilities as the facts may justify. 
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History. Acts 1885, No. 107, § 11, p. Amendments. The 2019 amendment 
176; 1913, No. 95, § 1, p. 346; C. & M. | substituted “rules” for “regulations” in 
Dig., § 10251; Pope’s Dig., § 14261; Acts (a)(1). 

1955, No. 120, § 1; A.S.A. 1947, § 73- 
1816; Acts 2019, No. 315, § 2463. 


23-17-119. Surcharges to provide telecommunications for Deaf, 
deaf, and Hard of Hearing — Definitions. 


(a) As used in this section: 
-. (1) “Commercial mobile radio service” means the same as defined at 
§ 12-10-303; and 

(2) “Prepaid wireless telecommunications service” means a telecom- 
munications service that provides the right to utilize a mobile wireless 
service as well as other nontelecommunications services, including 
without limitation the download of a digital product delivered electroni- 
cally and content and ancillary services, that is paid for in advance and 
sold in predetermined units or dollars of which the number declines 
with use in a known amount. 

(b)(1) To fund the equipment distribution program established by 
§ 20-79-401 et seq., the Arkansas Public Service Commission may 
impose a surcharge of up to: 

(A) Two-hundredths of a dollar ($0.02) per subject access line per 
month; and 

(B) Two-hundredths of a dollar ($0.02) per working subject tele- 
phone number per month. 

(2) Surcharges imposed by the commission under subdivisions 
(b)(1)(A) and (B) of this section shall: 

(A) Be identical; and 
(B) Not apply to prepaid wireless telecommunications service. 

(c). The surcharges levied under this section shall be collected by the 
local exchange carriers and commercial mobile radio service providers 
from their customers and remitted to the Department of Finance and 
Administration for deposit as special revenues into the State Treasury 
to the credit of the Telecommunications Equipment Fund for the 
equipment distribution program under § 20-79-401 et seq. 

(d)(1) At the close of the fiscal year, a determination shall be made as 
to whether or not the amount of revenues collected under this section is 
equal to or exceeds three (3) times the annual expenditures of the 
equipment distribution program. 

(2)(A) If the amount of revenues collected under this section is 

determined to be at least three (3) times the annual expenditures of 

the equipment distribution program under subdivision (d)(1) of this 
section, then a petition to cease collection of the surcharge shall be 
filed with the commission. 

(B) A petition to reinstate collection of the surcharge shall not be 
filed until one-half (4) of the surplus has been exhausted. 
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History. Acts 1995, No. 501, § 4; 2011, The 2021 amendment by No. 263 sub- 
No. 178, § 2; 2021, No. 84,§ 15;2021,No. stituted “hard of hearing” for “hearing 
263, § 1. impaired” in the section heading; rewrote 

Amendments. The 2021 amendment (a)(2); substituted “telecommunications” 


by No. 84 substituted “Deaf, deaf, and for “telephone” in (b)(2)(B); and rewrote 
Hard of Hearing” for “deaf and hearing q), 
impaired” in the section heading. 


23-17-120. Establishment of calling plans. 


(a)(1) The Arkansas Public Service Commission by rule shall estab- 
lish calling plans in telephone exchanges in the state. 

(2) The commission shall determine the size of exchanges that will be 
eligible for the calling plan. 

(b)(1) The commission may establish end-user charges for the plan in 
an amount not to exceed two dollars and fifty cents ($2.50) per month 
per access line to be applied in the affected exchanges. In addition the 
commission may establish usage-based charges or other end-user 
charges as appropriate to fund the plan. 

(2) The plan shall be funded by customer charges under subdivision 
(b)(1) of this section and by the Arkansas Calling Plan Fund established 
by § 23-17-404(e). 

(c) The plan may vary among telephone exchanges based on factors 
determined by the commission. 

(d) In establishing the calling plan, the commission shall consider 
basic local exchange rates, calling scopes, the ability of customers to call . 
the county seat, access to industry and business, the cost of providing 
the calling plan, and the availability of funding from the Arkansas 
Calling Plan Fund. 

(e) The plan provided to different telephone exchanges may vary in 
minutes in the plan and the cost to customers for the plan and may be 
either mandatory or optional plans. 

(f) Any mandatory plan shall be subject to approval through a 
balloting process by the customers of the exchanges that would be 
subject to the monthly end-user charge associated with the proposed 
plan. A minimum of fifty-one percent (51%) of the ballots returned must 
be in favor of the proposed calling plan in order for the proposed calling 
plan to be implemented. 

(g)(1) Incumbent local exchange carriers shall not be entitled to 
Arkansas Universal Service Fund [superseded] recovery for lost toll 
revenues associated with the implementation of these calling plans. 

(2) In'establishing the plans, the commission is required to ensure 
that all costs to incumbent local exchange carriers of implementing 
such plans, including, but not limited to, lost toll and access revenues, 
network and equipment costs, and costs incurred to terminate associ- 
ated plan traffic are fully compensated by the combination of end-user 
charges and funds provided to each incumbent local exchange carrier 
from the Arkansas Calling Plan Fund. 

(3) Lost toll revenues shall be determined by a two-month study of 
actual toll usage and revenues for traffic on the proposed route. 
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History. Acts 2001, No. 1769, § 1; 
2013, No. 442, § 29; 2019, No. 315, 
§ 2464. 
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Amendments. The 2019 amendment 
substituted “rule” for “regulation” in 


(a)(1). 


23-17-122. Annual certification — Definition. 


(a) As used in this section, “provider” means an entity that provides 
a telecommunications service, a Voice over Internet Protocol, commonly 
known as “VoIP”, service, a commercial radio service, or a similar 
service. 

(b) Beginning July 1, 2019, and annually thereafter, a provider shall 
file with the Arkansas Public Service Commission documentation 
demonstrating that the provider has implemented current and appli- 
cable technologies to identify and block telecommunications that violate 
§ 4-88-107(a)(11), § 4-88-108(a), § 4-99-108(c), or § 4-99-302(b), as 
applicable, taking into consideration applicable state and federals laws, 


federal regulations, and costs. 


(c)(1) The commission shall promulgate rules necessary to imple- 


ment this section. 


(2)(A) When adopting the initial rules to implement this section, the 
final rule shall be filed with the Secretary of State for adoption under 


§ 25-15-204(f): 


(i) On or before July 1, 2020; or 

(ii) If approval under § 10-3-309 has not occurred by July 1, 2020, 
as soon as practicable after approval under § 10-3-309. 

(B) The commission shall file the proposed rule with the Legisla- 
tive Council under § 10-3-309(c) sufficiently in advance of July 1, 
2020, so that the Legislative Council may consider the rule for 


approval before July 1, 2020. 


(d) The commission shall have exclusive jurisdiction to hear and 
determine all complaints regarding a provider’s compliance with this 


section. 


(e) A provider filing documentation under subsection (b) of this 


section shall be deemed to be in compliance with this section until the 
provider is subject to a final order issued by the commission finding the 
provider has failed to implement current and applicable technologies 


according to subsection (b) of this section. 


History. Acts 2019, No. 677, § 9; 2019, 
No. 1074, § 2. 

A.C.R.C. Notes. Acts 2019, No. 677, 
§ 1, provided: “Legislative findings and 
intent. 

“(a) The General Assembly finds that: 

“(1) The citizens of this state are being 
negatively affected by illegal robocalls 
from telemarketers and from others seek- 
ing to perpetrate scams on them; 

“(2) While these illegal robocalls are 
frustrating for most, the robocalls are 
costly and dangerous for far too many 
Arkansans; } . 


“(3) An alarming number of illegal ro- 
bocalls originate from scammers using au- 
tomatic telephone dialing systems to send 
out thousands of phone calls per minute 
with fictitious or misleading names or 
telephone numbers displaying on unsus- 
pecting consumers’ telephone caller iden- 
tification service; 

“(4) These scammers are engaging in 
insidious schemes and targeting seniors 
and other vulnerable groups by soliciting 
personal information such as credit or 
debit card information and Social security 
numbers; 


181 


“(5) Displaying fictitious or misleading 
names or telephone numbers, or “spoof- 
ing”, is the predominant means by which a 
robocaller protects their identities and en- 
tices consumers to answer the telephone; 
and 

“(6) Spoofing is the gateway for illegal 
robocalls and scams. 

“(b) It is the intent of the General As- 
sembly: — 

“(1) To protect the citizens of this state 
from being spoofed by receiving illegal 
robocalls from telemarketers and from 
others seeking to perpetrate scams on 
unsuspecting or vulnerable citizens; 

“(2) To provide the citizens of this state 
who use a caller identification service with 
accurate information about the identities 
and locations of callers; 

“(3) To encourage telecommunications 
providers to swiftly implement technolo- 
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gies that will allow telecommunications 
providers to identify and stop illegal call- 
ing practices; and 

“(4) That this act be construed as 
broadly as possible to ensure that the 
citizens of this state are protected from 
the negative impact of illegal robocalls 
and to ensure that scammers and com- 
plicit telecommunications providers are 
held criminally accountable.” 

Amendments. The 2019 amendment 
added (a) and (c) through (e); designated 
the former section as (b); and, in (b), 
substituted “Beginning July 1, 2019, and 
annually thereafter, a provider shall file 
with” for “No later than June 30 annually, 
a telecommunications provider may seek 
a determination by”, inserted “documen- 
tation demonstrating” and deleted “tele- 
communications” preceding the second oc- 
currence of “provider”. 


SUBCHAPTER 3 — UNIVERSAL TELEPHONE SERVICE ACT 


SECTION. 
23-17-304. Universal Telephone Service 
Fund created — Contents. 


SECTION. 
23-17-306. Allocation of fund. 


23-17-304. Universal Telephone Service Fund created — Con- 
tents. 


(a) There is created the Universal Telephone Service Fund to be 
established by assessing upon all interexchange carriers operating in 
this state a charge on interexchange communication services based on 
usage, revenue, volume, or other appropriate factors. 

(b)(1) The amount of the charge shall be determined by the Arkansas 
Public Service Commission after notice and hearing. 

(2) The Arkansas Public Service Commission shall coordinate the 
development of the structure and level of the charge, as well as the 
support to be provided through the Universal Telephone Service Fund, 
with the interstate Universal Service Fund or similar arrangement 
established by the Federal Communications Commission so that the 
Universal Telephone Service Fund is not administered inconsistently 
with the Federal Communications Commission’s Universal Service 
Fund or similar arrangements. 

(c) The amounts shall be remitted to the Arkansas Public Service 
Commission under such reasonable rules as the Arkansas Public 
Service Commission may prescribe and shall be deposited by the 
Arkansas Public Service Commission into an account, separate from all 
other funds, designated as the “Universal Telephone Service Fund”. 
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History. Acts 1983, No. 483, § 4;A.S.A. 
1947, § 73-2604; Acts 2019, No. 315, 
§ 2465. 
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Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (c). , 


23-17-306. Allocation of fund. 


(a) The Arkansas Public Service Commission shall allocate the 
Universal Telephone Service Fund among all local exchange carriers 
operating in Arkansas in such a manner as to moderate the disruptive 
effects of changes in methods of pricing of telephone services and to hold 
prices of local exchange telephone service to levels which will ensure, 
insofar as it is feasible to do so, that a maximum number of subscribers 
may maintain affordable local telephone service. 

(b) The allocation shall be made after a hearing at which all local 
exchange carriers and other interested parties may be heard and may 
be modified or adjusted by the commission, after hearing, at any time 


circumstances indicate a need for such modification. _ 
(c) The commission by rule may establish standard guidelines. for 


allocation methodology. 


(d) The entire fund, after reasonable costs of administration are 
applied, shall be allocated among the local exchange carriers. 


History. Acts 1983, No. 483, § 5; A.S.A. 
1947, § 73-2605; Acts 2019, No. 315, 
§ 2466. 


Amendments. The 2019 amendment 
deleted “or regulation” following “rule” in 


(c). 


SUBCHAPTER 4 — TELECOMMUNICATIONS REGULATORY Rerorm Act or 2013 


SECTION. 

23-17-403. Definitions. 

23-17-404. Preservation and promotion of 
universal service. 

23-17-405. Eligible telecommunications 
carrier. 


Effective Dates. Acts 2017, No. 419, 
§ 2: July 1, 2017. Emergency clause pro- 


vided: “It is found and determined by the » 


General Assembly of the State of Arkan- 
sas that federal law requires a change in 
the Telecommunications Regulatory Re- 
form Act of 2013; that the regulation of 
eligible telecommunications carriers un- 


der state law must be updated in order to’ 


comply with federal law; and that this act 
is necessary to avoid a potential conflict 
between state and federal law concerning 
regulation of eligible telecommunications 
carriers. Therefore, an emergency is de- 
clared to exist, and this act being neces- 
sary for the preservation of the public 


SECTION, 

23-17-409. Authorization of competing lo- 
cal exchange carriers. 

23-17-411. Regulatory reform. 

23-17-413. Optional provision of database 
to vendors. 


peace, health, and safety shall become 
effective on July 1, 2017.” 

Acts 2019, No. 198, § 4: Feb. 26, 2019. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that reliable high 
speed broadband service is essential to a 
community’s success; that reliable high 
speed broadband is not available in many 
rural areas of the state; and that this act 
is immediately necessary to expand the 
benefits of reliable high speed broadband 
to all residents of the state. Therefore, an 
emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
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and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” . 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
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As used in this subchapter: 
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preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 

Acts 2021, No. 67, § 3: Feb. 4, 2021. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that voice, data, 
broadband, video, and wireless telecom- 
munications services are necessities; that 
without access to voice, data, broadband, 
video, and wireless telecommunications 
services, citizens of Arkansas also lack 
access to healthcare services, education 
services, and other essential services; and 
that this act is immediately necessary to 
allow government entities to provide high 
quality voice, data, broadband, video, and 
wireless telecommunications services to 
their citizens. Therefore, an emergency is 
declared to exist, and this act being imme- 
diately necessary for the preservation of 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


(1) “Access line” means a communications facility extending from a 
customer’s premises to a serving central office comprising a subscriber 
line and, if necessary, a trunk facility; 

(2) “Access minute”, unless otherwise defined by the Arkansas Public 
Service Commission, means the measurement of usage to provision 


communications between: 


(A) A customer premises and an interexchange carrier’s point of 
interconnection with a local exchange carrier’s network for the 
completion of end-user calls to the public switched network for the 
origination and termination of interexchange long distance traffic; 


and 


(B) A customer premises and another LEC’s point of termination 
with a local exchange carrier’s network for the completion of end-user 
calls to the public switched network for the origination and termina- 
tion of interexchange long distance traffic; 

(3)(A) “Affiliate” means any entity that, directly or indirectly, owns or 
controls, is owned or controlled by, or that is under common owner- 
ship or control with another entity. 
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(B) For the purpose of this definition, “owns or controls” means 
holding at least a majority of the outstanding voting power; 

(4) “AICCLP member” means an ILEC that is eligible to be a member 
of the AICCLP after December 31, 2003, and that has not terminated its 
membership under § 23-17-416(f)(2); 

(5)(A) “AICCLP rate adjustment” means the local service rate ad- 

justment, determined by the AICCLP administrator, that may be 

charged by each AICCLP member to its customers to recover a 

portion of its carrier common line net revenue requirement. 

(B)G) For any AICCLP member that is eligible to be a member of 
the AICCLP as of January 1, 2004, for whom the sum. of the 
residential local exchange rate and extended area service additive is 
higher than the average residential local exchange rate for all 
members eligible to be members as of January 1, 2004, the monthly 
AICCLP rate adjustment shall be the lesser of fifty cents (50¢) or an 
amount that yields the total monthly carrier common line net 
revenue requirement per access line. 

(ii) For any AICCLP member that is eligible to be a member of the 
AICCLP as of January 1, 2004, for whom the sum of its residential 
local exchange rate and extended area service additive is lower than 
the average residential local exchange rate for all members eligible to 
be members as of January 1, 2004, the monthly AICCLP rate 
adjustment shall be the lesser of seventy-five cents (75¢) or an 
amount that yields the total monthly carrier common line net 
revenue requirement per access line. 

Gi) If the amount due to an AICCLP member under § 23-17- 
416(h) is limited due to the annual one million three hundred 
thousand dollar ($1,300,000) cap under § 23-17-416(e)(8)(B)(G) and if 
the member’s AICCLP rate adjustment and the amount due to the 
AICCLP member under § 23-17-416(h) do not allow the member to 
recover its common line net revenue requirement, the member may 
charge an additional amount for local rates to recover its carrier 
common line net revenue requirement; 

(6) “Annual unseparated unlimited loop requirement” means a fi- 
nancial algorithm calculated annually by NECA and USAC that in- 
cludes all the loop investment, expenses, and other loop costs of 
providing service within the study area of an eligible telecommunica- 
tions carrier; 

(7) “Arkansas Intrastate Carrier Common Line Pool” or “AICCLP” 
means the unincorporated organization of the providers of Arkansas 
telecommunications services, authorized by the commission and by 
state law, whose purpose is to manage billing, collection, and distribu- 
tion of the carrier common line revenue requirements; 

(8) “Arkansas intrastate telecommunications services revenues” 
means the revenues of ail carriers that are not ILECs, that are derived 
from end-users for telecommunications within Arkansas and telecom- 
munications services provided within Arkansas, including messages 
that are switched or otherwise temporarily transported outside of 
Arkansas in the process of delivering the message within Arkansas; 
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(9) “Average schedule company” means a company that uses a proxy 
established from a formula using the average costs of a group of 
companies rather than using the company’s specific costs in reporting to 
NECA; 

(10) “Basic local exchange service” means the service provided to the 
premises of residential or business customers composed of the follow- 
ing: 

(A) Voice-grade access to the public switched network, with ability 
to place and receive calls; 

(B) Touch-tone service availability; 

(C) Flat-rate residential local service and business local service; 

(D) Access to emergency services (911/E911) where provided by 
local authorities; 

(E) Access to basic operator services; 

(F) A standard white-page directory listing; 

(G) Access to basic local directory assistance; 

(H) Access to long distance toll service providers; and 

(1) The minimum service quality as established and required by 
the commission on February 4, 1997; 

(11) “Carrier common line net revenue reignite eri means the 
monthly variable funding requirement of an AICCLP member, which is 
calculated as the sum of the member’s intrastate carrier common line 
revenue requirement, the member’s terminating carrier common line 
expense based on its per-minute terminations on other ILECs, the 
member’s Arkansas Calling Plan Fund and Extension of Telecommuni- 
cations Facilities Fund expense, and the member’s share of AICCLP 
administrative fees, minus the sum of the carrier common line revenue, 
based on per-minute terminations received from other ILECs, carrier 
common line revenue received from underlying carriers for originating 
and terminating access minutes, the AICCLP rate adjustment, and the 
fixed ILEC retail billed minutes of use expense based on the data 
development: period determination of average monthly retail billed 
minutes of use expense of the member; 

(12) “Commercial mobile service” means cellular, personal commu- 
nications systems and any service regulated pursuant to Part 20 of the 
rules and regulations of the Federal Communications Commission, 47 
C.F.R. Part 20, or any successor provisions; 

(13) “Commission” means the Arkansas Public Service Commission; 

(14) “Competing local exchange carrier” or “CLEC” means a local 
exchange carrier that is not an incumbent local exchange carrier; 

(15) “Data development period” means the time period in which the 
AICCLP members and initial exiting ILECs shall obtain relevant data 
necessary to: 

(A) Calculate the fixed amounts of retail billed minutes-of-use 
expense and to test and obtain reliability of the billing and reporting 
systems to be used by the AICCLP; and 

(B) Calculate the fixed carrier common line revenue shortfall for 
members required to exit the pool on December 31, 2003; 
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(16) “Electing company” means a local exchange carrier that elects to 
be regulated pursuant to §§ 23-17-406 — 23-17-408; 

(17) “Eligible telecommunications carrier” or “BTC” means the local 
exchange carrier determined in accordance with § 23-17-405; 

(18) “Embedded investment” means the amount of investment in a 
telephone plant that has already been made by an incumbent local 
exchange carrier as of February 4, 1997; 

(19) “Exiting ILEC” means an ILEC that terminates its membership 
in the AICCLP under § 23-17-416(f/); 

(20) “Extended area service” means an unlimited local service pro- 
vided to the customer at a fixed rate that: 

(A) Is mandated by the commission at the election of customers 
within a local exchange area; 

(B) Provides one-way or two-way calling between basic local ex- 
change service customers within the local exchange area of one (1) or 
more incumbent local exchange carriers; and 

(C) Is not included as part of basic local exchange service; 

(21) “Facilities” means any of the physical elements of the telephone 
plant that are needed to provide or support telecommunications ser- 
vices, including switching systems, cables, fiber optic and microwave 
radio transmission systems, measuring equipment, billing equipment, 
operating systems, billing systems, ordering systems, and all other 
equipment and systems that a telecommunications service provider 
uses to provide or support telecommunications services; 

(22) “FCC” means the Federal Communications Commission; 

(23) “Federal act” means the Communications Act of 1934, as 
amended; 

(24) “Fixed carrier common line revenue shortfall” means the total 
annual funding requirement of an ILEC that must exit the AICCLP 
under § 23-17-416(f)(1), which is calculated as the sum of an ILEC’s 
intrastate carrier common line’revenue requirement, the ILEC’s termi- 
nating carrier common line expense based ‘on its per-minute termina- 
tions on other ILECs, and the ILEC Arkansas Calling Plan Fund and 
Extension of Telecommunications Facilities Fund expense, minus the 
sum of the carrier common line revenue, based on per-minute termina- 
tions received from other ILECs, carrier common line revenue received 
from underlying carriers for originating and terminating access min- 
utes, and'the fixed ILEC retail billed minutes of use expense based on 
the data development period determination of average monthly retail 
billed minutes of use expense of the ILEC; 

(25) “Fixed ILEC retail billed minutes of use expense” means the 
fixed determination of the average retail billed minutes-of-use expense 
paid to the AICCLP by the ILEC based upon the ILEC’s three-month 
average retail billed minutes-of-use expense during its applicable data 
development period, as determined under § 23-17-416(h), exclusive of 
any retail billed minutes-of-use expense associated with retail billed 
minutes of uses provided by a toll reseller of an underlying carrier phi 
is an ILEC; 
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(26) “Government entity” includes without limitation all Arkansas 
state agencies, commissions, boards, authorities, and all Arkansas 
public educational entities, including school districts, and political 
subdivisions, including incorporated and unincorporated. cities and 
towns and all institutions, agencies or instrumentalities of municipali- 
ties, consolidated utility districts, and county governments; 

(27) “ILEC Arkansas Calling Plan Fund and Extension of Telecom- 
munications Facilities Fund expense” means the charge ‘assessed 
against. an ILEC in proportion to the AICCLP «credits that were 
eliminated by former § 23-17-404(e)(4)(D)(iv)(6); 

(28) “ILEC intrastate. carrier common line revenue requirement” 
means the fixed annual payment that each ILEC was entitled to receive 
from the AICCLP, before any offsets or adjustments, as provided in the 
Arkansas Intrastate Carrier Common Line Pool tariff, as it existed 
before January 1, 2004; 

(29) “Incumbent local exchange carrier” or “ILEC” means, with 
respect to a local exchange area, a local exchange carrier, including 
successors and assigns, that is certified by the commission and was 
providing basic local exchange service on February 8, 1996; 

(30) “Interconnected VoIP service” has the meaning defined by 47 
C.F.R. 9.3, as it existed on January 1, 2013; 

(31) “Interstate access charge pools” means the system, currently 
administered by the National Exchange Carrier Association, Inc., 
wherein participating local exchange carriers pool billed interstate 
access revenues; 

(32) “Local exchange area” means the geographic area, approved by 
the commission, encompassing the area within which a local exchange 
carrier is authorized to provide basic local exchange services and 
switched-access services; 

(33) “Local exchange carrier” or “LEC” means a telecommunications 
provider of basic local exchange service and switched-access service. 
The term does not include commercial mobile service providers; 

(34) “Local switching support” means funding to assist high-cost 
companies in recovering the costs of switching intrastate calls; 

(35) “National Exchange Carrier Association, Inc.,” or “NECA” 
means a corporation by that name or its successor that performs 
various administrative functions and procedural duties prescribed to it 
by the FCC and others; 

(36) “Network element” means a facility or equipment used in the 
provision of a telecommunications service. The term also includes 
features, functions, and capabilities that are provided by means of the 
facility or equipment, including subscriber numbers, databases, signal- 
ing systems, and information sufficient for billing and collection or used 
in the transmission, routing, or other provision of a telecommunications 
service; 

(37) “Resale” means the purchase of services by one (1) local ex- 
change carrier from another local exchange carrier for the purpose of 
reselling those services directly or indirectly to an end-user customer; 
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(38) “Rural telephone company” means a local exchange carrier 
defined as a rural telephone company in the federal act as of February 
4, 1997; 

(39) “Special intrastate ILEC revenue” means the revenue a toll 
reseller pays to an ILEC when the ILEC provides toll services to the toll 
reseller; 3 

(40) “Study area” means a geographic area designated by the FCC 
and used by NECA or USAC for calculation of cost per loop within the 
geographic area’s boundaries for federal high-cost loop support; 

(41) “Switched-access service” means the provision of communica- 
tions between a customer premise and an interexchange carrier’s point 
of interconnection with a local exchange carrier’s network for the 
completion of end-user calls to the public switched network for the 
origination or termination of interexchange long distance traffic; 

(42) “Telecommunications provider” means any person, firm, part- 
nership, corporation, association, or other entity that offers telecommu- 
nications services to the public for compensation; 

(43) “Telecommunications Providers Rules” or “TPRs” means those 
rules applicable to telecommunications providers that have been ad- 
opted by the commission; | 

(44)(A) “Telecommunications services” means the offering to the 

public for compensation the transmission of voice, data, or other 

electronic information at any frequency over any part of the electro- 
magnetic spectrum, notwithstanding any other use of the associated 
facilities. 

(B) The term does not include radio and television broadcast or 
distribution services, or the provision or publishing of yellow pages, 
regardless of the entity providing the services, or services to the 
extent that the services are used in connection with the operation of 
an electric utility system owned by a government entity; 

(45)(A) “Tier one company” means any incumbent local exchange 

carrier that, together with its Arkansas affiliates that are also 

incumbent local exchange carriers, provides basic local exchange 
services to greater than one hundred fifty thousand (150,000) access 

lines in the State of Arkansas on February 4, 1997. 

(B) Changes in designation of an incumbent local exchange carrier, 
or portions thereof, as a tier one company or non-tier one company 
may be effected by prior approval from the commission pursuant to 
§ 23-17-411(); 

(46) “Toll reseller” means a carrier that resells intrastate telecom- 
munications services that are provided to the carrier by an underlying 
carrier; 

(47)(A) “Total customer access base” means the total of all eligible 

telecommunications carrier customer access lines within Arkansas of 

an entity that directly or indirectly owns or controls, is owned or 
controlled by, or is under common ownership or control with another 
entity. 
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(B) For the purposes of subdivision (47)(A) of this section, “own” 
means to own an equity interest or the equivalent thereof of more 

than ten percent (10%); 

(48) “Underlying carrier” means a facilities-based CLEC or an inter- 
exchange carrier, other than an ILEC, that originates and terminates 
intrastate interexchange calls on the public switched network directly 
or through resale to a toll reseller or an ILEC that provides the toll 
services used by a toll reseller; 

(49) “Universal service” means those telecommunications services 
that are defined and listed in the definition of basic local exchange 
service until changed by the commission pursuant to § 23-17- 
404(e)(2)(A); 

(50) “Universal Service Administration Company” or “USAC” means 
a corporation under that name or its successor that performs various 
administrative and procedural duties prescribed to it by the FCC and 
others; 

(51) “Wire center” means the location of one (1) or more local 
switching systems, a point at which end user’s loops within a defined 
geographic area converge; 

(52) “Wireless ETC” means a wireless eligible telecommunications 
carrier that is a commercial mobile service provider; and 

(53) “Wireline ETC” means a wireline eligible telecommunications 


carrier that is a local exchange carrier. 


History. Acts 1997, No. 77, § 3; 2003, 
No. 1764, § 1; 2003, No. 1788, §§ 1-6; 
2007, No. 385, §§ 2, 3; 2018, No. 442, 
§§ 2-5; 2019, No. 198, § 2; 2021, No. 67, 
Tek 

A.C.R.C. Notes. Acts 2019, No. 198, 
§ 1, provided: “Legislative findings and 
intent. 

“(a) The General Assembly finds that: 

“(1) Arkansas is second-to-last in pro- 
viding broadband internet to households, 
businesses, or other locations; and 

“(2) A lack of reliable broadband can 
impact a community’s success, including 
access to educational opportunities, 
healthcare opportunities, public safety, 
agriculture, and economic development 
opportunities. 


“(b) It is the intent of the General As- 
sembly to provide Arkansans with access 
to high quality voice, data, broadband, 
video, or wireless telecommunications ser- 
vices, resulting in increased educational 
opportunities, healthcare opportunities, 
and economic development opportunities 
and ensuring all Arkansans have equal 
access to the services they can use to 
improve their quality of life, their commu- 
nity, and this state.” 

Amendments. The 2019 amendment 
inserted “without limitation” and “and un- 
incorporated” in (26). 

The 2021 amendment inserted “consoli- 
dated utility districts” in (26). 


23-17-404. Preservation and promotion of universal service. 


(a)(1) The Arkansas High Cost Fund (AHCF) is established by this 
section in order to promote and assure the availability of universal 
service at rates that are reasonable and affordable and to provide for 
reasonably comparable services and rates between rural and urban 
areas. 

(2) The AHCF shall provide funding to an eligible telecommunica- 
tions carrier that provides basic local exchange services and other 
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supported services using its own facilities or a combination of its own 
facilities and another carrier’s facilities by the eligible telecommunica- 
tions carrier within its study area. 

(3) The AHCF’ shall be designed. to provide predictable, eufiiciont, 
and sustainable funding to eligible telecommunications carriers serving 
rural or high-cost areas of the state. 

(4) The AHCF shall also be used to accelerate and promote the 
incremental extension and expansion of broadband services and other 
advanced services in rural or high-cost areas of the state beyond what 
would normally occur and support the Lifeline Assistance Program to 
eligible low-income customers. 

(b)(1) The AHCF is to provide a mechanism to restructure the 
present system of telecommunication service rates in the state as 
provided herein, and all telecommunications providers, except as pro- 
hibited by federal law, shall be charged for the direct and indirect value 
inherent in the obtaining and preserving of reasonable and comparable 
access to telecommunications services in the rural or high-cost areas. 
The value and utility of access to and interconnection with the public 
switched network will be lessened if the rural or high-cost areas do not 
have comparable access and subscribership. 

(2)(A)G) This AHCF charge for all telecommunications providers 

shall be proportionate to each provider’s Arkansas intrastate retail 

telecommunications service revenues. | 

Gi) If the AHCF administrator determines or receives a petition 
from two-thirds (%) of the AHCF. participants stating that the 
Arkansas intrastate retail telecommunications services revenues are 
inadequate to fully fund the AHCF requirements, the AHCF admin- 
istrator shall notify the Arkansas Public Service Commission and the 
commission shall open a docket that will develop and implement a 
plan to fully fund the AHCF requirements. 

(B) Because customers of the telecommunications providers that 
would pay the AHCF charge receive the benefits of a universal 
network, the telecommunications providers may surcharge their 
customers to recover the AHCF charges paid by the telecommunica- 
tions provider. Therefore, the AHCF charge is not a tax and is not 
affected by state laws governing taxation. : 

(C) For the purpose of assessing mobile telecommunications ser- 
vices, the AHCF administrator shall continue to assess only Arkansas 
intrastate retail telecommunications service revenues and only to the 
extent such revenues may be considered located in the State of 
Arkansas in accordance with the Mobile Telecommunications Soure- 
ing Act, Pub. L. No. 106-252. , 

(D) For purposes of assessing interconnected VoIP‘service, to the 
extent permitted by federal law the funding from each contributing 
carrier shall be based on: | 

(i) The total retail-billed Arkansas intrastate interconnected VoIP 
service revenues; or | 

(ii) The Federal Communications Commission’s decision In the 
Matter of Universal Service Contribution Methodology, FCC 10-185, 
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released November 5, 2010, or another assessment methodology as 

required by federal law. 

(c)(1)(A) The Arkansas Public Service Commission shall delegate to a 

trustee, the “AHCF administrator”, the administration, collection, 

and distribution of the AHCF within forty-five (45) days of the 
effective date of the adoption of rules and procedures to implement 
the AHCF. 

(B) In evaluating responses to request for proposals for the AHCF 
administrator’s position, the commission shall consider and: give 
material weight to the applicant’s: 

(i) Familiarity with Arkansas ETCs, Arkansas access rates, AIC- 
CLP history and procedures, and AHCF and AUSF history and 
procedures; and 

(ii) Personal availability to provide information and assistance to 
the General Assembly, telecommunications providers, and members 
of the public. 

(2A) The AHCF administrator shall enforce and implement all 

rules and directives governing the funding, collection, and eligibility 

for the AHCF. 

(B) As soon as practicable after the AHCF administrator is desig- 
nated, he or she shall: 

(i) Promptly notify all Arkansas ETCs of the availability of AHCF 
support and accept requests for AHCF support from Arkansas ETCs; 
and 

(ii) Review and determine the accuracy and appropriateness of 
each request and advise the entity requesting the funds of his or her 
determination, including: 

(a) Eligibility for support; 

(b) The uncapped amount of support available; and 

(c) The actual support available after implementation of fund cap 
limitations. 

(C) The affected parties shall have thirty (30) days to request 
reconsideration by the commission of the AHCF administrator’s 
determination, and the commission after notice and hearing, if 
requested, shall issue its opinion on the reconsideration within thirty 
(30) days after the request of reconsideration unless continued by the 
commission. 

(D) Persons aggrieved by the commission’s opinion shall have the 
right to appeal the opinion in accordance with law. 

(d)(1) The AHCF administrator periodically shall establish and no- 
tify each telecommunications provider of the AHCF charge levels 
required to be paid by the telecommunications provider. 

(2) Any telecommunications provider that without just cause fails to 
pay the AHCF charge that is due and payable pursuant to this section 
after notice and opportunity for hearing shall have its authority to do 
business as a telecommunications provider in the State of Arkansas 
revoked by the commission. 

(3) The AHCF charge shall not be subject to any state or local tax or 
franchise fees. 
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(e) After reasonable notice and hearing, the commission shall estab- 
lish rules and procedures necessary to implement the AHCF: The 
commission shall implement the AHCF and make AHCF funds avail- 
able to eligible telecommunications carriers beginning the first calen- 
dar month after one hundred fifty (150) days after March 19, 2007. In 
establishing and implementing the AHCF, the commission shall adhere 
to the following instructions and guidelines: 

(1)(A) AHCF funding shall be provided directly to eligible telecom- 

munications carriers. 

(B)G) Except in an exchange in which the electing company is 
authorized under § 23-17-407(d) to determine the rates for basic 
local exchange service and switched-access services under § 23-17- 
408(c), for an ETC to receive funds from the AHCF, the ETC shall 
agree to be subject to and comply with all telecommunications 
provider rules adopted by the commission, unless the commission 
finds the technology used by the ETC to provide telecommunications 
service makes a rule inapplicable. 

(ii) Except in any exchange in which the electing company is 
authorized: under § 23-17-407(d) to determine the rates for basic 
local exchange service and switched-access services pursuant. to 
§ 23-17-408(c), each ETC shall be subject to all TPRs concerning 
application for service, refusing service, deposits, notices before 
disconnect, late payment penalties, elderly and handicapped protec- 
tion, medical need for utility services, delayed payment agreements, 
and extended due dates. 

(iii) If an ETC seeks to participate in the AHCF program as’a new 
funding recipient, the funding category applicable to the ETC shall be 
determined by the total customer access base of the ETC’on the date 
of the application; 

(2)(A) The commission shall provide a report to the Legislative 

Council by October 31 of the year prior to a regular session of the 

General Assembly detailing any recommended changes to the univer- 

sal service list of requirements that are to be supported by the AHCF. 

This list may be approved by the General Assembly, and if approved, 

the AHCF support to ETCs may be adjusted, due to the approved 

changes, to reflect an increase or decrease in the size of the AHCF by 
increasing or decreasing the overall financial cap on the AHCF to 
recover the cost of additions or'revisions to the universal service list 
concurrent with any such revisions to the list of universal services 

identified in § 23-17-403. 

(B) In considering revisions to the universal service list, the 
commission shall consider the need for the addition or removal of a 
service to the list in order to maintain end-user rates for universal 
services that are reasonably comparable between urban and rural 
areas or to reflect changes in the type and quality of telecommunica- 
tions services considered essential by the public as evidenced, for 
example, by those telecommunication services that are purchased 
and used by a majority of single-line urban customers. 
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(C) A rate case proceeding or earning investigation or analysis 
shall not be required or conducted in connection with the recovery of 
the cost of additions or revisions or in connection with the adminis- 
tration of the AHCF; 

(3)(A)G) The AICCLP members shall charge the rate under subdivi- 
sion (e)(3)(B) of this section to underlying carriers. 

(ii) The ILECs shall charge a reciprocal rate to other ILECs. 

(iii) The commission may review the accuracy of the reciprocal 
rates and the per-access minute carrier common line rate charged 
under subdivision (e)(3)(B) of this section. 

(iv) If the AICCLP fails to provide an ILEC’s carrier common line 
net revenue requirement, the ILEC may obtain concurrent recovery 
of the revenue loss from basic local exchange rates, intrastate access 
rate adjustments, or a combination thereof. Any recovery of revenue 
loss under this subdivision (e)(3)(A)(iv) shall not be subject to the caps 
on local rates under § 23-17-412. 

(B)G) Through June 30, 2013, except as provided in this subdivi- 
sion (e)(3)(B) and subdivisions (e)(4)(A) and (B) of this section, the 
intrastate carrier common line charges billed to ILECs and underly- 
ing carriers shall be determined at the rate of one and sixty-five 
hundredths cents (1.65¢) per intrastate access minute, exclusive of 
the amounts specified for funding the Extension of 'Telecommunica- 
tions Facilities Fund and the Arkansas Calling Plan Fund. However, 
ILECs that are not AICCLP members may charge at a rate that is 
less than one and sixty-five hundredths cents (1.65¢) and may recover 
the difference between the actual rate charged and one and sixty-five 
hundredths cents (1.65¢) as allowed under § 23-17-416(b)(3). 

(ii) Beginning July 1, 2013, except as provided in this subdivision 
(e)(3)(B) and subdivisions (e)(4)(A) and (B): of this section, the 
intrastate carrier common line charges billed to ILECs and underly- 
ing carriers shall be determined at the rate of one and sixty-five 
hundredths cents (1.65¢) per originating intrastate access minute. 
However, ILECs that are not AICCLP members may charge at a rate 
that is less than one and sixty-five hundredths cents (1.65¢) per 
originating intrastate access minute and may recover the difference 
between the actual rate charged and one and sixty-five hundredths 
cents (1.65¢) as allowed under § 23-17-416(b)(3); 

(4)(A)(i)(a) There is created an allocation of AHCF funds to be known 
as the “Extension of Telecommunications Facilities Fund”. 

(b) A maximum of five hundred thousand dollars ($500,000) per 
year of AHCF funds shall be allocated to fund the Extension of 
Telecommunications Facilities Fund to assist in the extension of 
telecommunications facilities to citizens not served by the wire line 
facilities of an eligible telecommunications carrier. 

(ii)(a) There is created an AHCF allocation to be known as the 
“Arkansas Calling Plan Fund”. 

(6) The Arkansas Calling Plan Fund shall receive a maximum of 
four million five hundred thousand dollars ($4,500,000) per year to 
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assist in funding the provision of calling plans in telephone ex- 
changes in the state. 

(iii)(a) There is created an AHCF allocation to be known as the 
“Arkansas 911 Rural Enhancement Program Fund”. 

(b) The Arkansas 911 Rural Enhancement Program Fund shall 
receive a maximum of three million dollars ($3,000,000) per year to: 

(1) Advance the goals of universal service and help ensure that 
rural areas within the State of Arkansas have access to.911 services 
that are comparable to 911 services in urban areas within the state; 
and 

(2) Provide funding to: 

(A) The statewide Smart911 system established in Acts 2012, No. 
213; 

(B) The SmartPrepare system; and 

(C) 911 administrative systems for emergency management under 
the Arkansas Emergency Services Act of 1973, § 12-75-101 et seq. 

(B)G)(a) The Extension of Telecommunications Facilities Fund, the 
Arkansas Calling Plan Fund, and the Arkansas 911 Rural Enhance- 
ment Program Fund shall be paid through the Arkansas High Cost 
Fund. 

(b) Payments made under subdivision (e)(4)(B)()(a) of this section 
may exceed and are in addition to the limit provided by subdivision 
(e)(4)(E)(i)(a) of this section. 

(ii) The AICCLP board, with the assistance of the administrator, 
shall allow recipients and payors to correct any errors concerning the 
AICCLP settlement process for corrections that are for the time 
period after December 31, 2003. 

(C)G) An ETC may receive support from the AHCF in accordance 
with this subdivision (e)(4)(C) and subdivisions (e)(4)(D) and (E) of 
this section. 

(ii)(a) The formula is as follows for ETCs with fewer than five 
hundred thousand (500,000) access lines or customers: 

(1) The AHCF administrator shall determine the support for High 
Cost Loop Support by using the most current annual filing of annual 
unseparated unlimited loop revenue requirement cost per loop of the 
E'TC’s study area'as developed each year by NECA and filed with 
USAC. For an ETC not submitting such information, the ETC shall 
submit equivalent information to the administrator for the adminis- 
trator to calculate as to cost per loop for wireline or per customer for 
commercial mobile service providers. Unless the commission deter- 
mines otherwise, the raw financial data submitted to the adminis- 
trator to establish an alternate cost per loop shall be treated as 
confidential; 

(2) The AHCF administrator shall then subtract the per-loop 
federal high-cost loop support as developed each year by NECA and 
filed with USAC of the ETC’s study area or alternatively the total 
high-cost loop support per loop or per customer as calculated by the 
AHCF administrator with data provided by the ETC; 
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(3) The AHCF administrator shall also subtract the amount of 
three hundred forty-four dollars and forty cents ($344.40) per loop, 
due to the responsibility of each ETC to fund through local rates and 
other revenue such as AICCLP revenue requirements and access 
charges, to fund a significant portion of their cost per loop. Alterna- 
tively, the AHCF administrator shall subtract three hundred forty- 
four dollars and forty cents ($344.40) per loop or customer from ETCs 
not reporting loops and loop cost to NECA; 

(4) The AHCF administrator shall determine the high-cost support 
for each ETC by subtracting these reductions as set forth in this 
formula from the annual unseparated unlimited loop revenue re- 
quirement and apply it to the total number of loops in the ETC’s 
study area as of December 31 of the preceding year that are eligible 
for support for federal universal service. As to ETCs not reporting 
loops within its study area, the AHCF administrator shall apply the 
reductions to the total number of loops or customers of the ETC 
eligible for support for federal universal service as of December 31 of 
the preceding year; and 

(5) The remaining balance, if positive as to each ETC; shall be the 
ETC’s loop support element to support an ETC’s high cost loops. As to 
ETCs funded based upon customers, the remaining balance, if 
positive, shall be called the “customer support element”. 

(6)(1) The AHCF administrator shall determine local switching 
support (LSS) of each ETC using the most current annual financial 
data submitted to NECA and calculated by USAC and applying the 
following procedure: 

(A)(i) The AHCF administrator shall use the most current trued 
up local switching support amount that has been calculated by NECA 
and submitted to USAC annually for each ETC within its size group. 

(ii) An ETC that does not submit the information required by 
subdivision (e)(4)(C)(@i)(6)(D)(A)@ of this section shall submit equiva- 
lent information to the AHCF administrator for the AHCF adminis- 
trator to calculate a local switching support amount. 

(iit) For each ETC that does not have an individually calculated 
local switching support amount, the AHCF administrator shall 
calculate a local switching support amount by using an average of all 
ETCs within its size group that have an established local switching 
amount; 

(B) The AHCF administrator shall calculate the local switching 
support factor for each ETC’s study area by taking the 1996 weighted 
dialed equipment minute factor as supplied in the NECA submission 
of 1999 Network Data Management — Usage filed on March 1, 2001, 
with the FCC and subtracting the 1996 interstate dialed equipment 
minute factor as supplied in the NECA submission of 1999 network 
usage data filed on March 1, 2001, with the FCC. This result shall be 
called the “local switching support factor”. For each ETC that does 
not have an individually calculated weighted dialed equipment 
minute factor and an interstate dialed equipment minute factor, the 
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AHCF administrator shall calculate a weighted dialed equipment 
minute factor and an interstate dialed equipment minute factor by 
using an average of all ETCs within its size group that have an 
established weighted dialed equipment minute factor and an inter- 
state dialed equipment minute factor; 

(C) The AHCF administrator shall then calculate the total LSS 
revenue requirement for each ETC by dividing the local switching 
support amount calculated in subdivision (e)(4)(C)(Gi)(6)(D(A) of this 
section by the local switching support factor as calculated in subdi- 
vision (e)(4)(C)(ii)(6)(1)(B)of this section; 

(D) The AHCF administrator shall then divide the total LSS 
revenue requirement for each ETC by the total number of loops in the 
ETC’s study area as of December 31 of the preceding year that are 
eligible for support for federal universal service; 

(E) The AHCF administrator shall then calculate the local switch- 
ing support (LSS) to be recovered by multiplying the total LSS 
revenue’ requirement per loop as calculated in subdivision 
(e)(4)(C)(ii)(b)(1)(D) of this section by fifteen percent (15%); and 

(F) The sum of subdivision (e)(4)(C)Gi)(6)(1)(E) of this section as to 
each ETC, if positive, shall be the ETC’s local switching support 
element. 

(2) If a request for support is made by an ETC that does not have 
switching support calculated by NECA, the commission shall develop 
a proxy method to be used to calculate such an ETC’s local switching 
support. The sum of the calculation for each ETC from the proxy 
method, if positive, shall be the ETC’s local switching support 
element. 

(c)(1) For ETCs with AHCF support based on loops, the AHCF 
administrator shall determine each ETC’s local loop support by 
multiplying the number of loops of the ETC as of December 31 of the 
preceding year that are eligible for federal universal service support 
by the ETC’s loop support element, if applicable, and the AHCF 
administrator shall determine the ETC’s local switching support by 
multiplying the number of loops of the ETC as of December 31 of the 
preceding year that are eligible for federal universal service support 
by the ETC’s local switching support element. The AHCF adminis- 
trator shall determine the uncapped AHCF support for each ETC by 
adding the sum of the ETC’s total loop support, if any, and the ETC’s 
total local switching support, if any. 

(2) For ETCs with AHCF support based on customers, the AHCF 
administrator shall determine the ETC’s customer support element 
by multiplying the number of customers of the ETC as of December 
31 of the preceding year who are eligible for federal universal service 
support by the ETC’s customer support element, if applicable, and 
the AHCF administrator shall determine the ETC’s local switching 
support by multiplying the number of customers of the ETC as of 
December 31 of the preceding year who are eligible for federal 
universal service support by the ETC’s local switching support 
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element. The AHCF administrator shall determine the uncapped 
AHCF support for the ETC by adding the sum of the ETC’s total loop 
support, if any, and the ETC’s total local switching support, if any. 

(3)(A) If the AHCF administrator determines that the changes in 
publicly available elements used to calculate loop support under 
subdivision (e)(4)(C)(ii)(a)(D) of this section or local switching support 
under subdivision (e)(4)(C)(i1)(6)(1) of this section cause an under- 
recovery of more than ten percent (10%) of support by ETCs with a 
total customer access base or total customer base of fewer than fifteen 
thousand (15,000) lines or customers participating in the AHCF, then 
the AHCF administrator shall promptly notify the commission. 

(B) Once notified, the commission shall open a rule-making docket 
to replace the eliminated, frozen, or modified elements that are 
causing the under-recovery used to calculate loop support under 
subdivision (e)(4)(C)(i)(a)(1) of this section or local switching support 
under subdivision (e)(4)(C)(i)(6)(1) of this section. 

(C) Until alternate elements are adopted by the commission, the 
AHCF administrator shall use the previous determinations as used 
during the year immediately preceding the year the elements were 
eliminated to calculate loop support under _ subdivision 
(e)(4)(C)Gi)(a)(1) of this section or local switching support under 
subdivision (e)(4)(C)(i)(6)(L) of this section. 

(D) Upon commission adoption of the replacement elements, the 
commission shall order the AHCF administrator to incorporate those 
replacement elements into the previously existing method used by 
the AHCF administrator to calculate loop support under subdivision 
(e)(4)(C)Gi)(a(L) of this section or local. switching support under 
subdivision (e)(4)(C)(i1)(6)(1) of this section. The calculations shall be: 

(i) Based on the fully allocated cost of the affected ETCs; and 

(ii) Effective as of the next annual determination process date, as 
established by the commission. 

(i)(a) For ETCs with five hundred thousand (500,000) lines or 
more on or after December 31, 2010, support shall be determined 
using the following procedure: 

(1) Using the FCC’s synthesis model available from USAC or an 
equivalent replacement model, the AHCF administrator shall take 
the ETC’s average monthly per-line cost for each eligible wire center 
and subtract the FCC cost model benchmark. The result of the line 
cost minus the benchmark is the available per-line high-cost support 
available for that wire center; 

(2) The AHCF administrator then shall multiply the available 
high-cost support for each eligible wire center by the number of lines 
reported to the AHCF administrator by the carrier as of December 31 
of the preceding year. Eligible wire centers shall be wire centers with 
three thousand (3,000) access lines or less as of March 19, 2007; and 

(3) The total of the calculations by the AHCF administrator for all 
eligible wire centers shall be the high-cost support available to the 
ETC, as limited by cap restrictions. 
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' (b) The support provided by the AHCF shall be calculated as an 
annual amount paid in equal monthly payments and recalculated 
annually by the AHCF administrator in compliance with this section 
and the commission’s rules and procedures. 

(iv) In the event that an element used to determine AHCEF support 
is materially changed or eliminated, the AHCF administrator shall 
use an equivalent or similar element in calculating the AHCF 
support in subdivisions (e)(4)(C)(ii) and (iii) of this section. 

(D)G) The AHCF administrator shall calculate each ETC’s support 
by first calculating each ETC’s uncapped AHCF support. 

(ii) If the total calculated support to all ETCs within a size group 
is less than the capped amount of the size group’s part of the total 
AHCF, each ETC within the size group shall be entitled to its total 
calculated AHCF support. 

(E)G)(a)(D(A) The AHCF administrator shall apply the cap on the 
total AHCF and upon the specific size groups established within the 
AHCF annually. 

(B) If total support due a size group does not exceed that size 
group's AHCF cap, the AHCF administrator shall pay that size 
group’s full AHCF support amount. 

(2) If total support, using the AHCF formula for recipients of the 
specific size group exceeds the cap, the administrator shall determine 
the amount that the total calculated AHCF support exceeds that size 
group’s cap. 

(b)(1) To reduce each size group’s authorized support to conform to 
the size group’s cap, the AHCF administrator shall determine total 
calculated AHCF support to each ETC within the size group. 

(2) The AHCF administrator shall then use the total calculated 
support due all ETCs within the size group as the denominator and 

_ the amount the size group’s AHCF calculation exceeds the cap as the 
numerator. 

(3) The administrator shall then subtract from each ETC’s total 
calculated support a pro rata portion, using the fraction established 
herein to reduce AHCF funding to the capped amount, based upon 
each ETC’s total calculated support, to reduce the size group’s 
support level to the capped AHCF amount. 

(i1)(a) Except as provided in subdivision (e)(4)(B) of this section, 
funds available for distribution to ETCs from the AHCF shall not 
exceed and are capped at thirty-nine million eight hundred thousand 
dollars ($39,800,000) per year. Cost of administrating the AHCF shall 
first be deducted from the total capped fund before allocation of 
funding to the ETCs. The annual period to be used by the AHCF 
administrator to adjust support levels and upon which to apply any 
cap shall be on the calendar year. In addition to the total fund cap, the 
funds available from the AHCF shall also be capped based upon size 
groups using access lines for loop-based ETCs and customers for 
customer-based ETCs. Size grouping is used to ensure funds are 
targeted to areas most needing high-cost assistance. For the purpose 
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of calculating the size grouping caps, total customer access base shall 
be used for loop-based ETCs and total customers for customer-based 
ETCs. 

(6) For all ETCs with a total customer access base or total 
customer base of five hundred thousand (500,000) or more access 
lines or customers on or after December 31, 2010, the size group cap 
shall be twelve and five-tenths percent (12.5%) of the total capped 
fund. 

(c)} For all ETCs with a total customer access base or total 
customer base of one hundred fifty thousand (150,000) or more access 
lines or customers and fewer than five hundred thousand (500,000) 
access lines or customers on December 31, 2010, the size group cap 
shall be twelve and five-tenths percent (12.5%) of the total capped 
fund. 

(dq) For all ETCs with a total customer access base or total 
customer base of fifteen thousand (15,000) or more access lines or 
customers and fewer than one hundred fifty thousand (150,000) 
access lines or customers on December 31, 2010, the size group cap 
shall be two percent (2%) of the total capped fund. 

(e) For all ETCs with a total customer access base or total 

customer base of fewer than fifteen thousand (15,000) access lines or 
customers, the size group cap shall be seventy-three percent (73%) of 
the total capped fund; 
(5)(A)G) The commission shall establish by rule a grant program to 
make grants available to eligible telecommunications carriers for the 
extension of facilities to citizens who are not served by wire line 
services of an eligible telecommunications carrier. Grants may. be 
requested by an eligible telecommunications carrier or citizens who 
are not served, or both. 

(ii) The commission shall delegate to a trustee the administration, 
collection, and distribution of the Extension of Telecommunications 
Facilities Fund in accordance with the rules and procedures estab- 
lished by the commission. The trustee shall enforce and implement 
all rules and directives governing the funding, collection, and eligi- 
bility for the Extension of Telecommunications Facilities Fund. 

(B)Gi) In establishing rules for the grant program, the commission 
shall consider demonstrated need, the length of time the citizens 
have not been served, the households affected, the best use of the 
funds, and the overall need for extensions throughout the state. 

(ii) The commission may require each. potential customer to be 
served by the extension of facilities to pay up to two hundred fifty 
dollars ($250) of the cost of extending facilities. 

(C) The plan shall be funded by customer contributions and by the 

Extension of Telecommunications Facilities Fund established by 
subdivision (e)(4)(A)(i)(a) of this section; 
(6)(A) Three million dollars ($3,000,000) shall be transferred annu- 
ally from the AHCF to the Division of Emergency Management on a 
quarterly basis for the Arkansas 911 Rural Enhancement Program 
Fund to fund: 
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(i) The statewide Smart911 system in the amount.of six hundred 
thousand dollars ($600,000) annually; 

(ii) The SmartPrepare system in the amount of two hundred 
twenty-five thousand dollars ($225,000) annually; 

(iii) The 911 administration system for emergency management 
under the Arkansas Emergency Services Act of 1973, § 12-75-101 et 
seq., in the amount of one hundred seventy-five thousand dollars 
($175,000) annually; and : 

(iv) Arkansas counties for 911 public safety answering points in 
the amount of two million dollars ($2,000,000) annually. 

(B)G) Funding for counties under subdivision (e)(6)(A)(iv) of this 
section shall be transferred based on county population and distrib- 
uted as follows: 

(a) The twenty-five (25) least-populated counties shall receive 
equal portions of fifty percent (50%) of the available funds; 

(b) The next twenty-five (25) least-populated counties shall receive 
equal portions of thirty-five percent (35%) of the available funds; and 

(c) The remaining twenty-five (25) counties shall receive equal 
portions of fifteen percent (15%) of the available funds. 

(ii) County population shall be calculated based on current data 
from the Geography Division of the United States Bureau of the 
Census; and : 
(7)(A)G) The commission shall provide quarterly reports to the 
Legislative Council. The reports shall include without limitation the 
number of requests for grants, the number of grants awarded, the 
amount awarded, and the number of additional customers served. 

(ii) The commission shall notify members of the General Assembly 
of grants made in their districts. 

(B) To allow time for potential applicants to request grants, no 
grants shall be awarded for three (3) months after the effective date 
of the rules establishing the program. 


History. Acts 1997, No. 77, § 4; 2001, Amendments. The 2019 amendment 
No. 907, § 4; 2001, No. 1771, § 1; 2001, substituted “rule” for “regulation” in the 
No. 1842, § 1; 2003, No. 1788, § 7; 2007, — first: sentence of (e)(5)(A)G) and made a 
No. 385, §§ 1, 4; 2011, No. 290, §§ 2-4; | similar change in (e)(5)(B)(ji). 

2011, No. 594, § 2; 2013, No. 442, §§ 6-18; 
2019, No. 315, § 2467. ) 


23-17-405. Eligible telecommunications carrier. 


(a) The incumbent local exchange carrier, its successors and assigns, 
that owns, maintains, and. provides facilities for universal service 
within a local. exchange area on February 4, 1997, shall be the eligible 
telecommunications carrier within the local exchange area. 

(b) The Arkansas Public Service Commission, consistent with 47 
U.S.C. § 214(e)(2), after reasonable notice and hearing, may designate 
other telecommunications providers to be eligible for federal Universal 
Service Fund or AHCF support under the following conditions: » 
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(1)(A) The other telecommunications provider accepts the responsi- 

bility to provide service in response to any reasonable request from 

customers in an incumbent local exchange carrier’s local exchange 
area using its own facilities or a combination of its own facilities and 
resale of another carrier’s services. 

(B) High-cost support under this section will not begin until the 
telecommunications provider offers to provide service in response to 
all reasonable requests for service from customers in its service area; 
(2) The telecommunications provider may only receive funding for 

services provided in the eligible telecommunications carrier’s study 
area using its own facilities or a combination of its own facilities and 
another carrier’s facilities; 

(3) The telecommunications provider will not receive AHCF funding 
at a level higher than the level of funding received by the incumbent 
local exchange carrier in the same area; 

(4) The telecommunications provider advertises the availability and 
the charges for the services, using media of general distribution; and 

(5) It is determined by the commission that the designation is in the 
public interest. 

(c)(1) In exchanges, wire centers, census blocks, or ae areas where 
the commission has designated more than one (1) eligible telecommu- 
nications carrier, the commission shall permit a local exchange carrier 
to relinquish its designation. as an eligible telecommunications carrier 
in any such area, consistent with 47 U.S.C. § 214(e)(4), upon a finding 
that at least one (1) eligible telecommunications carrier serves the area. 

(2) In an area in which a local exchange carrier has relinquished its 
eligible telecommunications carrier designation, the local exchange 
carrier may: 

(A) Continue providing services, including universal services; and 

(B)G) Discontinue providing services, including universal services. 

(ii) If a local exchange carrier discontinues providing basic local 
exchange service under subdivision (c)(2)(B)G) of this section, the 
carrier shall notify affected customers in writing at least ninety (90) 
days before discontinuing the service. 

(d)(1)(A) For the entire area served by a rural telephone company, 

excluding tier one companies, for the purpose of the AHCF and the 

federal Universal Service Fund, there shall be only one (1) wireline 
eligible telecommunications carrier which shall be the incumbent 
local exchange carrier that is a rural telephone company. 

(B) Multiple wireless eligible telecommunications carriers may be 
designated in areas served by rural telephone companies. 

(2) The rural telephone company may elect to waive its right to be 
the only wireline eligible telecommunications carrier within the local 
exchange area by filing notice with the commission. 

(e) To provide universal services, an eligible telecommunications 
carrier may use: 

(1) Commercial mobile services; 

(2) Voice over Internet Protocol; and - 
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(3) Any other technology that provides service that is the functional 


col. 


History. Acts 1997, No. 77, § 5; 2007, 
No. 385, § 5; 2009, No. 191, § 1; 2013, No. 
442, § 19; 2017, No. 419, § 1. 

Amendments. The 2017 amendment, 
in (c)(1), substituted “In exchanges, wire 
centers, census blocks, or other areas” for 
“In exchanges or wire centers”, inserted 


equivalent of commercial mobile services or Voice over Internet Proto- 


introductory language of (c)(2), inserted 
“local exchange” preceding “carrier” twice, 
substituted “has relinquished its” for “is 
not an”, and inserted “designation”; and 
substituted “If a local exchange carrier 
discontinues providing basic local ex- 
change service” for “If a carrier discontin- 


“in any such area”, and substituted 


, ues providing a service” in (c)(2)(B)(ii). 
“serves” for “will continue to serve”; in the e 6 (c)(2)(B)GL) 


23-17-409. Authorization of competing local exchange carriers. 


(a)(1)(A) Consistent with the federal act and the provisions of § 23- 
17-410, the Arkansas Public Service Commission is authorized to 
grant certificates of convenience and necessity to telecommunications 
providers authorizing them to provide telecommunications services, 
including basic local exchange service or switched-access service, or 
both, to an incumbent local exchange carrier’s local exchange area if 
and to the extent that the applications otherwise comply with state 
law, designate the geographic areas proposed to be served by the 
applicants, and the applicants demonstrate that they possess the 
financial, technical, and managerial capacity to provide the compet- 
ing services. 

(B) No telecommunications provider shall operate as a CLEC in 
this state without first obtaining from the commission a certificate of 
public convenience and necessity. 

(2) Competing local exchange carriers shall be required to maintain 
a current tariff or price list with the commission and to make prices and 
terms of service available for public inspection. 

(3) Retail prices of competing local exchange carriers shall not 
require prior review or approval by the commission. 

(b)(1) Except as otherwise provided in subdivisions (b)(2), (b\(5), and 
(b)(6) of this section, a government entity shall not provide, directly or 
indirectly, basic local exchange, voice, data, broadband, video, or 
wireless telecommunications services. 

(2) After reasonable notice to the public and a public hearing, a 
government entity owning an electric utility system or television signal 
distribution system may provide, directly or indirectly, voice, data, 
broadband, video, or wireless telecommunications services and make 
any telecommunications capacity or associated facilities that the gov- 
ernment entity now owns, or may construct or acquire, available to the 
public upon terms and conditions as may be established by the 
government entity's governing authority, except the government entity 
may not use the telecommunications capacity or associated facilities to 
provide, directly or indirectly, basic local exchange service. 

(3) Any restriction contained in this subsection shall not be appli- 
cable to the provision of telecommunications services to the extent the 
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telecommunications services are used solely for 911, E911, or other 
emergency and law enforcement services, or for the provision of data, 
broadband, or non-entertainment video telecommunications services or 
facilities by or to a medical institution or an institution of higher 
education to its students, faculty, staff, or patients, as the provision of 
the telecommunications services or facilities relates to academic, re- 
‘search, and healthcare information technology applications under the 
Arkansas Information Systems Act of 1997, § 25-4-101 et seq. 

(4) A government entity may purchase voice, data, broadband, video, 
or wireless telecommunications services, directly or indirectly, from a 
private provider through a contract administered and services man- 
aged by the Division of Information Systems under the Arkansas 
Information Systems Act of 1997, § 25-4-101 et seq. 

(5) A government entity may, on its own or in partnership with a 
private entity, apply for funding under a program for grants or loans to 
be used for the construction, acquisition, or leasing of facilities, land, or 
buildings used to deploy broadband services in unserved areas, as 
defined under the terms of the granting or lending program, and if the 
funding is awarded, then provide, directly or indirectly, voice, data, 
broadband, video, or wireless telecommunications services to the public 
in the unserved areas. | 

(6)(A) A government entity may acquire, construct, furnish, equip, 

own, operate, sell, convey, lease, rent, let, assign, dispose of, contract 

for, or otherwise deal in facilities and apparatus for one (1) or more of 
the following: 

(i) Voice services; 

(ii) Data services; 

(iii) Broadband services; 

(iv) Video services; or 

(v) Wireless telecommunications services. 

(B) If a government entity, other than a government entity quali- 
fied to provide services under subdivision (b)(2), subdivision (b)(3), or 
subdivision (b)(5) of this section, issues bonds or other indebtedness 
to acquire, construct, furnish, or equip facilities for the provision of 
voice services, data services, broadband services, video services, or 
wireless telecommunications services through a special tax or gen- 
eral obligation bond initiative, then the government entity shall: 

(i) Partner, contract, or otherwise affiliate with an entity that is 
experienced in the operation of the facilities to be acquired or 
constructed; 

(ii) Conduct the due diligence required by the industry for the 
project and required by law for the bonds or indebtedness utilized for 
the project; 

(iii) Provide notice at least ten (10) days before a public hearing on 
the project; 

(iv) After due notice has been provided as described in subdivision 
(b)(6)(B)(Gii) of this section, conduct a public hearing on the project; 
and 
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(v) Cause an election to be held as required by law. 

(c) A governmental entity that operates an electric utility system 
may deny any telecommunications provider access to its electric utility 
poles, ducts, conduits, or rights-of-way on a nondiscriminatory basis 
when there is insufficient capacity and for reasons of safety, reliability, 
and generally applicable engineering purposes. 

(d)(1) Except to the extent required by the federal act and this 
subchapter, the commission shall not require an incumbent local 
exchange carrier to negotiate resale of its retail telecommunications 
services, to provide interconnection, or to sell unbundled network 
elements to a competing local exchange carrier for the purpose of 
allowing the competing local exchange carrier to compete with the 
incumbent local exchange carrier in the provision of basic local ex- 
change service. 

(2) Promotional prices, service packages, trial offerings, or tempo- 
rary discounts offered by the local exchange carrier to its end-user 
customers are not required to be available for resale. 

(e) The prices for unbundled network elements shall include the 
actual costs, including an allocation of joint and common costs and a 
reasonable profit. 

(f) As provided in 47 U.S.C. §§ 251 and 252, the commission’s 
authority with respect to interconnection, resale, and unbundling is 
limited to the terms, conditions, and agreements pursuant to which an 
incumbent local exchange carrier will provide interconnection, resale, 
or unbundling to a CLEC for the purpose of the CLEC’s competing with 
the incumbent local exchange carrier in the provision of telecommuni- 
cations services to end-user customers. 

(g)(1) As permitted by the federal act, the commission shall approve 
resale restrictions that prohibit resellers from purchasing retail local 
exchange services offered by a local exchange carrier to residential 
customers and reselling those retail services to nonresidential custom- 
ers, or aggregating the usage of multiple customers on resold local 
exchange services, or any other reasonable limitation on resale to the 
extent permitted by the federal act. 

(2) The wholesale rate of any existing retail telecommunications 
services provided by local exchange carriers that are not exempt from 
47 U.S.C. § 251(c) and that are being sold for the purpose of resale shall 
be the retail rate of the service less any net avoided costs due to the 
resale. 

(3) The net avoided costs shall be calculated as the total of the costs 
that will not be incurred by the local exchange carrier due to its selling 
the service for resale less any additional costs that will be incurred as 
a result of selling the service for the purpose of resale. 

(h) Incumbent local exchange carriers shall provide competing local 
exchange carriers, at reasonable rates, nondiscriminatory access to 
operator services, directory listings and assistance, and 911 service only 
to the extent required in the federal act. 

(i)(1) The commission shall approve any negotiated interconnection 
agreement or statement of generally available terms filed pursuant to _ 
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the federal act unless it is shown by clear and convincing evidence that 
the agreement or statement does not meet the minimum requirements 


of 47 U.S.C. § 251. 


(2) In no event shall the commission impose any interconnection 
requirements that go beyond those requirements imposed by the 
federal act or any interconnection regulations or standards promul- 


gated under the federal act. 


(j) In the event the commission is requested to arbitrate any open 
issues pursuant to 47 U.S.C. § 252, the parties to the arbitration 
proceeding shall be limited to the persons or entities negotiating the 


agreement. 


History. Acts 1997, No. 77, § 9; 2003, 
No. 1788, § 8; 2011, No. 1050, § 1; 2013, 
No. 1133,. § '3;-2019,. No--198, § 3;-20T9, 
No. 910, § 6252; 2021, No. 67, § 2. 

A.C.R.C. Notes. Acts 2019, No: 198, 
§ 1, provided: “Legislative findings and 
intent. 

“(a) The General Assembly finds that: 

“(1) Arkansas is second-to-last in pro- 
viding broadband internet to households, 
businesses, or other locations; and 

“(2) A lack of reliable broadband can 
impact a community’s success, including 
access to educational opportunities, 
healthcare opportunities, public safety, 
agriculture, and economic development 
opportunities. 

“(b) It is the intent of the General. As- 
sembly to provide Arkansans with access 
to high quality voice, data, broadband, 
video, or wireless telecommunications ser- 
vices, resulting in increased educational 
opportunities, healthcare opportunities, 
and economic development opportunities 
and ensuring all Arkansans have equal 
access to the services they can use to 
improve their quality of life, their commu- 
nity, and this state.” 

Amendments. The 2019 amendment 
by No. 198 substituted “otherwise pro- 


vided in subdivisions (b)(2) and (b)(5)” for 
“provided in subdivision (b)(2)”, and “tele- 
communications services” for “telecommu- 
nication service” in (b)(1); in (b)(2), substi- 
tuted the first occurrence of “government” 
for “governmental”, “services” for “ser- 
vice”, the second occurrence of “the gov- 
ernment entity” for “it”, the “the govern- 
ment entity’s” for “its”, deleted “hereafter” 
preceding “construct”, and inserted the 
second occurrence of “associated”; in 
(b)(3), substituted “to the extent the tele- 
communications services are” for “or fa- 
cilities to the extent”, inserted “of the 
telecommunications services or facilities”; 
substituted “government” for “govern- 
mental” in (b)(4); added (b)(5); and made 
stylistic changes. 

The 2019 amendment by No. 910 sub- 
stituted “Division of Information Sys- 
tems” for “Department of Information 
Systems” in (b)(4). 

The 2021 amendment inserted “and 
(b)(6)” in (b)(1); substituted “A govern- 
ment entity may purchase” for “This sec- 
tion does not prohibit a government entity 
from purchasing” in (b)(4); in (b)(5), de- 
leted “After reasonable notice to the pub- 
lic” and substituted “broadband services” 
for “broadband service”; added (b)(6); and 
made a stylistic change. 
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23-17-411. Regulatory reform. 


(a) Regarding the earnings, rates of return, or rate-base calculation 
of any electing company, any incumbent local exchange carrier that has 
filed notice in accordance with § 23-17-412, or any competing local 
exchange carrier, and provided that all such companies and carriers 
otherwise comply with the applicable ratemaking provisions of this 
subchapter, the Arkansas Public Service Commission shall not: 

(1) Require the filing of any financial report, statement, or other 
document for the purpose of reviewing, monitoring, or regulating rate 
base, earnings, or rates of return; or 

(2) Conduct any investigation of rate base, earnings, or rates of 
return. | 

(b) Notwithstanding the provisions of this subchapter, a rate group 
reclassification of an exchange from one (1) rate group to another 
occurring as a result of access line growth or loss of exchange access 
arrangements shall be allowed by the commission on request of a local 
exchange carrier. 

(c) Consistent with the policy of telecommunications competition 
that is implemented with this subchapter, other than the commission’s 
promulgation of rules required by this subchapter, the commission shall 
promulgate no new rule that increases regulatory burdens on telecom- 
munications service providers, except upon a showing that the benefits 
of such rule are clear and demonstrable and substantially exceed the 
cost of compliance by the affected telecommunications service provid- 
ers. 

(d) Not later than one hundred eighty (180) days after February 4, 
1997, the commission shall conduct a rulemaking proceeding to identify 
and repeal all rules relating to the provision of telecommunications 
service which are inconsistent with, have been rendered unnecessary 
by, or have been superseded by either this subchapter or the federal act. 

(e) Not later than one hundred eighty (180) days after February 4, 
1997, the commission shall revise its rules so that they apply, except as 
expressly provided in this subchapter, equally to all providers of basic 
local exchange service. All future rule changes promulgated by the 
commission shall apply equally to all providers of basic local exchange 
service. 

(f)(1) In order to eliminate outdated, unnecessary, and burdensome 
laws and rules, electing companies, incumbent local exchange carriers 
filing notice under § 23-17-412, and competing local exchange carriers 
shall not be subject to the requirements of §§ 23-2-304(a)(1), (7), and 
(8), 23-2-306, 23-2-307, 23-3-101 — 23-3-107, 23-3-112, 23-3-114, 23-3- 
118, 23-3-119(a)(2), 23-3-201, 23-3-206, 23-3-301 — 23-3-316, 23-4-101 
— 23-4-104, 23-4-107, 23-4-109, 23-4-110, 23-4-201(d), 23-4-401 — 
23-4-405, 23-4-407 — 23-4-419, and 23-17-113, or the commission’s 
rules implementing the statutes. 

(2) Notwithstanding any other provisions of law, the commission 
shall have no jurisdiction to impose any quality of service rules and ~ 
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standards or reporting, including without limitation the commission’s 
telecommunications providers rules, on any telecommunications pro- 
vider in any exchange in which an electing company is authorized 
under § 23-17-407(d) to determine the rates for basic local exchange 
service and switched-access services under § 23-17-408(c). 

(3) If an electing company that is authorized under § 23-17-407(d) to 
determine the rates for basic local exchange service and switched- 
access services under § 23-17-408(c), a competing local exchange car- 
rier, or an interexchange carrier posts on a publicly accessible website 
its generally available prices and terms of service for telecommunica- 
tions services, the electing company, competing local exchange carrier, 
or interexchange carrier is not required to file or maintain with the 
commission any tariff or price list setting forth the rates, rentals, 
charges, privileges, facilities, rules, regulations, or forms of contract for 
telecommunications services. 

(4) An electing company that is authorized under § 23-17-407(d) to 
determine the rates for basic local exchange service and switched- 
access services under § 23-17-408(c) may elect to be exempt from any 
requirement to offer a calling plan under § 23-17-120. 

(g)(1) Except as provided in this subchapter with respect to universal 
services, the commission does not have jurisdiction to regulate: 

(A) Commercial mobile services or commercial mobile. service 
providers; 

(B) Voice over Internet Protocol services; or 

(C) Voice over Internet Protocol providers. 
(2) This subsection does not apply to: | 

(A) The provisions of this subchapter concerning universal ser- 
vices; 

(B) An entity’s obligations under sections 251 and 252 of the 

Communications Act of 1934, 47 U.S.C. § 151 et seq.; or 

(C) A right granted to an entity by sections 251 and 252 of the 

Communications Act of 1934, 47 U.S.C. § 151 et seq. 

(h) The commission shall establish reasonable cost proxies, which 
rural telephone companies, excluding tier one companies, may use 
without producing company-specific cost studies, when cost studies 
would otherwise be required. Use of these proxies or the adoption of 
approved rates of non-rural telephone companies by rural telephone 
companies, excluding tier one companies, shall be deemed adequate 
proof of such rural telephone company costs. 

(i) The commission may reclassify an incumbent local exchange carrier 
as a tier one company or a non-tier-one company only upon petition by the 
incumbent local exchange carrier in connection with an increase or 
decrease in the number of the carrier’s access lines in the state. 

(j)(1) The unauthorized change of a customer’s service to another 
telecommunications service provider is prohibited. 

(2) To protect customers from any unauthorized changes in their 
choice of telecommunications service providers, no local exchange 
carrier shall honor a request by any person other than the customer to 


23-17-4138 PUBLIC UTILITIES AND REGULATED INDUSTRIES 208 


change the provider of intrastate long distance or local exchange service 
to the customer in the state, except: 

(A) Where the request is placed by a local or long distance 
company that has provided to the local exchange carrier a letter of 
agency containing clear and conspicuous disclosure of the change 
signed by the customer authorizing the change; 

(B) Where the customer affected by the change calls a toll-free 
number established by the company requesting the change to confirm 
the request for the change made in response to a contact initiated by 
the local exchange or long distance company requesting the change; or 

(C) Where the commission otherwise expressly authorizes. 

(3) Any telecommunications carrier that violates the verification 
procedures described in this subsection and collects charges for tele- 
communications services from the customer shall be liable to the carrier 
previously selected by the customer in an amount equal to all charges 
paid by the subscriber after the violation in accordance with the 
procedures that the commission may prescribe. 

(4) The commission is also authorized to impose civil penalties, not to 
exceed five thousand dollars ($5,000) for any such violation. 


History. Acts 1997, No. 77, § 11;.2011, in (c) and (d); deleted “or regulation” fol- 
No. 594, § 3; 2013, No. 442, §§ 20-22; lowing “rule” in (c); and, in (f)(1), substi- 
2013, No. 1098, §§ 1, 2; 2019, No. 315, tuted the first occurrence of “rules” for 
§§ 2468, 2469. “regulations” and deleted “and regula- 

Amendments. The 2019 amendment. tions” following the second occurrence of 
deleted “and regulations” following “rules”. “rules”. 


23-17-413. Optional provision of database to vendors. 


In order to assign the place of primary use for mobile telecommuni- 
cations services pursuant to the Mobile Telecommunications Sourcing 
Act, Pub. L. No. 106-252, the Secretary of the Department of Finance 
and Administration may choose whether to furnish vendors with a 
database that matches addresses with taxing jurisdictions or to allow 
vendors to employ an enhanced zip code of at least nine (9) digits in lieu 
of providing a database. 


History. Acts 2001, No. 907, § 1; 2019, of Finance and Administration” for “Direc- 
No. 910, § 3512. tor of the Department of Finance and 
Amendments. The 2019 Senora Administration”. 

substituted “Secretary of the Department 


SUBCHAPTER 5 — SMALL WIRELESS Facitiry DEPLOYMENT ACT 


SECTION. SECTION. 

23-17-501. Legislative findings and in-  23-17-506. Requirements — Height lim- 
) tent. its — Standards. 

23-17-502. Title. | 23-17-507. Damage and repair — Re- 

23-17-503. Definitions. placements — Abandon- 

23-17-504. Exclusive arrangements. | ment — Removal. 


23-17-505. Use of rights-of-way by wire- 23-17-508. Aesthetic standards. 
less provider. 23-17-509. Collocation on authority poles. . 
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SECTION. SECTION. 

23-17-510. Permits. 23-17-515. Dispute resolution. 

23-17-511. Fees and rates. 23-17-516. Indemnification, insurance, 

23-17-512. Local authority. and bonding. 

23-17-513. Arkansas Public Service Com- PTT 7 | Overlapping jurisdiction of 
mission == Jurisdiction management of right-of- 
over pole attachments. way. > 


23-17-514. Implementation. 


Effective Dates. Identical Acts 2019, 
Nos. 797 and 999, § 2: Sept. 1, 2019. 


23-17-501. Legislative findings and intent. 


(a) The General Assembly finds that: 

(1) The deployment of small wireless facilities and other next- 
generation wireless and broadband network facilities is a matter of 
federal and statewide concern and interest; | 

(2) Wireless and broadband products and services are a significant 
and continually growing part of the state’s economy, and accordingly, 
encouraging the development of strong and robust wireless and broad- 
band communications networks throughout the state is integral to the 
state’s economic competitiveness; 

(3) Rapid deployment of small wireless facilities will serve numerous 
important statewide goals and the public policy of: 

(A) Meeting growing consumer demand. for wireless data; 

(B) Increasing competitive options for communications services 
available to the state’s residents; and 

(C) Promoting the ability of the state’s citizens to communicate 
with other citizens and with their state and municipalities, and 
promoting public safety; 

(4) Small wireless facilities, including facilities commonly referred to 
as “small cells” and distributed antenna systems are often deployed 
most effectively in a public right-of-way; 

(5) To meet the key objectives of this subchapter and federal law, 
wireless service providers must have access to public rights-of-way and 
the ability to attach to infrastructure located in public rights-of-way to 
increase the density of the wireless service providers’ networks and 
provide next-generation wireless services; 

(6) Rates and fees for the permitting and deployment of small 
wireless facilities in public rights-of-way and on authority infrastruc- 
ture, including poles, throughout the state, consistent with federal law, 
is reasonable and will encourage the deployment of robust next- 
generation wireless and broadband networks for the benefit of citizens 
throughout the state; 

(7) The procedures, rates, and fees in this subchapter are: 

(A) Consistent with federal law and multiple ordinances adopted 
by municipalities throughout the state; 
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(B) Fair and reasonable when viewed from the perspective of the 
state’s citizens and the state’s interest in having robust, reliable, and 
technologically advanced wireless and broadband networks; and 

(C) Reflective of a balancing of the interests of the wireless 
providers deploying new facilities and the interests of authorities in 
recovering their costs of managing access to the public rights-of-way 
and the attachment space provided on authority infrastructure in the 
public rights-of-way; 

(8) Municipalities are the custodians of public rights-of-way, and 
public property within the public rights-of-way, within the limits of 
their respective jurisdictions; 

(9) Municipalities may adopt ordinances and regulations governing 
the use, construction, development, and appearance of public and 
private property within their respective jurisdictions, and 

(10) Municipalities recognize the economic and social value of aa0S 
connectivity and desire to encourage wireless infrastructure invest- 
ment by providing a fair and predictable process for the deployment of 
small wireless facilities within the public rights-of-way in a manner 
that is: 

(A) Safe; 

(B) Compatible with and complementary to the provision of ser- 
vices by the municipality and others lawfully using the rights-of-way; 
and 

(C) Consistent with the aesthetic standards of the municipality. 
(b) It is the intent of the General Assembly that the operation of 

small wireless facilities is a matter of statewide concern and interest. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1 


23-17-502. Title. 


This subchapter shall be known and may be cited as the “Small 
Wireless Facility Deployment Act”. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-503. Definitions. 


As used in this subchapter: 

(1) “Affiliate” means an entity that directly or indirectly controls, is 
controlled by, or is under common control with another party; 

(2) “Antenna” means communications equipment that transmits or 
receives an electromagnetic radio frequency signal in the provision of 
wireless service; 

(3)(A) “Antenna equipment” means equipment, switches, wiring, 

cabling, power sources, shelters, or cabinets associated with an 

antenna, located at the same fixed location as the antenna, and when 
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collocated on a structure is mounted or installed at the same time as 

the antenna. 

(B) “Antenna equipment” does not include: 

(i) The structure or improvements on, under, or within which the 
equipment is collocated; or 

(ii) Wireline backhaul facilities, coaxial or fiber optic cable that is 
between structures, or coaxial or fiber optic cable that is otherwise 
not immediately adjacent to or directly associated with an antenna; 
(4) “Antenna facility” means an antenna and associated antenna 

equipment; 

(5) “Applicable codes” means uniform electrical reliability, building, 
fire, electrical, plumbing, or mechanical codes, as adopted by a recog- 
nized national code organization, or local amendments to the codes that 
are of general application, or local ordinances that are of general 
application, that address public health, safety, or welfare and are 
consistent with this subchapter; 

(6) “Applicant” means a person who submits an application as or on 
behalf of a wireless provider; , 

(7) “Application” means a request submitted by.an applicant to an 
authority for a permit: 

(A) To collocate small wireless facilities; or 

(B) To install, modify, or replace a pole on which a small wireless 
facility is or will be collocated in the right-of-way; 

(8)(A) “Authority” means a county, a municipality, a subdivision, or 

instrumentality thereof, including without limitation: | 

(i) A public utility district; 

(ii) An irrigation district; or 

(ii). A municipal electric utility. 

(B) “Authority” does not include a state court having jurisdiction 
over an authority; 

(9) “Authority pole” means a ate owned, managed, or operated by or 
on behalf of an authority; 

(10)(A) “Collocate” or “collocate on” means the placement, mounting, 

replacement, or modification of a small wireless facility on, or of 

ground-mounted antenna equipment adjacent to, a structure. 

(B) “Collocate” or “collocate on” includes collocated ground- 
mounted antenna equipment as a small wireless facility if it meets 
the requirements of subdivision (25)(A)(ii1)-(vi) of this section and the 
associated facilities on the adjacent structure meet the requirements 
of subdivision (25)(A)(i)-(vi) of this section; 

(11) “Communications service” means: 

(A) A cable service, as defined in 47 U.S.C. § 522(6), as it existed 
on January 1, 2019; 

~(B) A telecommunications service, as defined in 47 U.S.C. 

§ 153(53), as it existed on January 1, 2019; 

(C) An information service, as defined in 47 U.S.C. § 153(24), as it 
existed on January 1, 2019; or 

(D) Wireless service; 


23-17-503 PUBLIC UTILITIES AND REGULATED INDUSTRIES 212 


(12) “Communications service provider” means: 

(A) Acable operator, as defined in 47 U.S.C. § 522(5), as it existed 
on January 1, 2019; 

(B) A provider of information service, as defined in 47 U.S.C. 
§ 153(24), as it existed on January 1, 2019: 

(C) A telecommunications carrier, as defined in 47 U.S.C. 
§ 153(51); or 

(D) A wireless provider; 

(13) “Control” means the direct or ee 

(A) Ownership of at least fifty percent (50%) of the equity; 

(B) Ability to direct at least fifty percent (50%) of voting power; or 

(C) Ability otherwise to direct management policies; 

(14) “Controlled-access facility” means a highway or street as de- 
scribed in § 27-68-102; 

(15) “Decorative pole” means an authority pole that is specifically 
designed and placed for aesthetic purposes and on which limited 
appurtenances or attachments, such as a small wireless facility, light- 
ing, specially designed informational or directional signage, or tempo- 
rary holiday or special event attachments, have been placed or are 
permitted to be placed according to nondiscriminatory authority rules 
or codes; 

(16) “Facility” means an antenna facility or a structure that is used 
for the provision of wireless service; 

(17) “Fee” means a onetime, nonrecurring charge; 

(18) “Historic district” means a group of buildings, properties, or 
sites that are: 

(A) Listed in the National Register of Historic Places or formally 
determined eligible for listing by the Keeper of the National Register 
of Historic Places, according to Section VI.D.1.a.i-v of the Nationwide 
Programmatic Agreement Regarding the Section 106 National His- 
toric Preservation Act Review Process, 47 C.F.R. Part 1, Appendix C, 
as it existed on January 1, 2019; 

(B) A historic district designated under the Historic Districts Act, 
§ 14-172-201 et seq.; or 

(C) Ahistoric district otherwise designated under a local ordinance 
as of January 1, 2019; 

(19) “Micro-wireless facility” means a wireless facility, that: 

(A) Is not larger in dimension than twenty-four inches (24”) in 
length, fifteen inches (15”) in width, and twelve inches (12”) in height; 

(B) Has an exterior antenna that is no longer than eleven inches 
(11”); and 

(C) Is not placed any farther than ten eae (10') down the span as 
measured from the side of the pole; 

(20) “Permit” means an authorization, written or otherwise, required 
by an authority to perform an action or initiate, continue, or complete 
a project for the deployment of wireless service at a specified location; 

(21) “Person” means an individual, corporation, limited liability 
company, partnership, association, trust, authority, or other entity or 
organization; 
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(22)(A) “Pole” means a pole in a right-of-way that may be used by or 
for wireline communications, electric distribution, lighting, traffic 
control, signage, or a similar function or for collocation of small 
wireless facilities. 

(B) “Pole” does not include a wireless support structure or an 
electric transmission structure; 

(23) “Rate” means a recurring charge; 

(24)(A) “Right-of-way” means an area on, below, or above a public 
utility easement, roadway, highway, street, sidewalk, alley, or similar 
property. 

(B) “Right-of-way” does not include a federal interstate highway, 
controlled-access facility, or a public utility easement that does not 
authorize the deployment sought by the wireless provider; 

(25)(A) “Small wireless facility” means a wireless facility that meets 
all of the following specifications: 

(i) The facility: 

(a) Is mounted on a structure fifty feet (50') or less in height, 
including the antennas; 

(6) Is mounted on a structure no more than ten percent (10%) 
taller than other adjacent structures; or 

(c) Does not extend an existing structure on which it is located to 
a height of more than fifty feet (50') or by more than ten percent 
(10%), whichever is greater; 

(ii) Each antenna associated with the deployment, excluding asso- 
ciated antenna equipment, is no more than three cubic feet (3 cu. ft.) 
in volume; 

(iii) All other wireless equipment associated with the structure, 
including the wireless equipment associated with the antenna and 
any preexisting associated equipment on the structure, is no more 
than twenty-eight cubic feet (28 cu. ft.) in volume; 

(iv) The facility does not require antenna structure registration 
under 47 C.F.R. Part 17, as it existed on January 1, 2019; 

(v) The facility is not located on tribal lands, as defined in 36 C.F.R. 
800.16(x), as it existed on January 1, 2019; and 

(vi) The facility does not result in human exposure to radio 
frequencies in excess of the applicable safety standards specified in 
47 C.E.R. 1.1307(b), as it existed on January 1, 2019. 

(B) “Small wireless facility” does not include: 

(i) The structure or improvements on, under, or within which the 
equipment is located or collocated or to which the equipment is 
attached; and 

(ii) Any wireline backhaul facility or coaxial or fiber optic cable 
that is between wireless support structures or utility poles, or that is 
otherwise not immediately ie to or directly associated with a 
particular antenna; 

(26). “Structure” means a shite or wireless support structure, whether 
or not it has an existing antenna facility, that is used or to be used for 
the provision of wireless service; 
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(27) “Technically feasible” means that by virtue of engineering or 
spectrum usage the proposed placement for a small wireless facility, or 
its design, concealment measures, or site location, can be implemented 
without a material reduction in the functionality of the small wireless 
facility; 

(28) “Wireless infrastructure provider” means a person or an affiliate 
thereof, including a person authorized to provide communications 
service in the state, that builds or installs facilities for the provision of 
wireless service, but that is not a wireless service provider; 

(29) “Wireless provider” means a wireless infrastructure provider or 
a wireless service provider; 

(30) “Wireless service” means any service using licensed or unli- 
censed spectrum, including the use of Wi-Fi, whether at a fixed location 
or mobile, provided to the public; 

(31) “Wireless service provider” means a person who provides wire- 
less service; 

(32)(A) “Wireless support structure” means a structure, including: 

(i) A monopole; 

(ii) A tower, either guyed or self-supporting; 

Gii) A billboard; 

(iv) A building; or 

(v) Any other existing or proposed structure designed to support or 

that is capable of supporting small wireless facilities, other than a 

structure designed solely for the collocation of small wireless facili- 

ties. 
(B) “Wireless support structure” does not include a pole; and 

(33) “Wireline backhaul facility” means an aboveground or under- 
ground facility used to transport communications services from a 
wireless facility to a network. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-504. Exclusive arrangements. 


An authority shall not enter into an exclusive arrangement with a 
person for use of the right-of-way for the collocation of small wireless 
facilities or the installation, operation, marketing, modification, main- 
tenance, or replacement of poles for the collocation. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-505. Use of rights-of-way by wireless provider. 


(a) Subject to this subchapter, a wireless provider shall have the 
right, as a permitted use not subject to zoning review or approval, to 
collocate, maintain, modify, operate, and replace small wireless facili- 
ties and to install, maintain, modify, and replace poles it owns or 
manages or, with the permission of the owner, a third party’s pole, . 
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associated with a small wireless facility, along, across, upon, and under 
the right-of-way. 

(b) Small wireless facilities and associated poles shall be installed 
and maintained as to not obstruct or hinder the usual travel or public 
safety of the right-of-way or the usage of the right-of-way by utilities. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-506. Requirements — Height limits — Standards. 


(a) Each new or modified pole installed in the right-of-way for the 
purpose of the collocation of small wireless facilities shall not exceed the 
greater of: 

(1) Fifty feet (50') in height above ground level; or 

(2) Ten percent (10%) taller than the tallest existing pole in place in 
the same right-of-way as of September 1, 2019, within three hundred 
feet (300') of the new or modified pole. 

(b) Anew small wireless facility in the right-of-way shall not extend 
more than ten percent (10%) above the existing structure on which it is 
located or fifty feet (50') above ground level, whichever is greater. 

(c) A wireless provider shall have the right to collocate a wireless 
facility and install, maintain, modify, and replace a pole that exceeds 
the height limits required under subsection (a) of this section along, 
across, upon, and under the right-of-way, subject to this section and any 
applicable zoning regulations. 

(d) A wireless provider shall not install a small wireless facility or 
pole in a historic district without complying with the requirements of 
general application for structures within the historic district. 

(e) A wireless provider may replace decorative poles when necessary 
to deploy a small wireless facility so long as the replacement reasonably 
conforms to the design of the original decorative pole. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-507. Damage and repair — Replacements — Abandon- 
ment — Removal. 


(a)(1) A wireless provider shall repair all damage to the right-of-way 
directly caused by the activities of the wireless provider in the right- 
of-way and return the right-of-way to its functional and aesthetic 
equivalence before the damage under the competitively neutral, rea- 
sonable requirements and specifications of the authority. 

(2) If the wireless provider fails to make the repairs required by the 
authority within a reasonable time after written notice, the authority 
may make those repairs and charge the applicable party the actual and 
reasonable documented cost, including overhead, of the repairs. 
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(b)(1) A wireless provider is not required to replace or upgrade an 
existing pole except for reasons of structural necessity or compliance 
with applicable codes. 

(2) A wireless provider may, with the permission of the pole owner, 
replace or modify existing poles, but any such replacement or modifi- 
cation shall substantially conform to the design aesthetics of the pole 
being modified or replaced. 

(c)(1) A wireless provider shall notify the authority at least thirty 
(30) days before the wireless provider's abandonment of a small 
wireless facility. 

(2) If the wireless provider fails to remove the abandoned small 
wireless facility within ninety (90) days after the notice, the authority 
may undertake the removal and recover the actual and reasonable 
documented cost, including overhead, of the removal from the wireless 
provider, or its successors or assigns. 

(d)(1) An authority may order the removal of a small wireless facility 
or associated pole in the right-of-way that violates § 23-17-505, s 23- 
17-506, or applicable codes. 

(2) The authority shall provide written notice of the violation a the 
owner of the small wireless facility at least thirty (30) days) before 
removal to afford the owner the opportunity to conduct repairs: or 
removal or otherwise remedy the violation. 

(3)(A) If the authority determines that a wireless provider’s activity 

in a right-of-way under this subchapter creates an imminent risk to 

public safety, the authority may provide written notice to the wireless 
provider and demand that the wireless provider address the risk. 

(B) If the wireless provider fails to reasonably address the risk 
within twenty-four hours of the written notice, the authority may 
take or cause to be taken action to reasonably address the risk and 
charge the wireless provider the reasonable documented. cost of the 
actions. 

(e)(1) A wireless provider shall not collocate a small wireless facility 
or install, modify, or replace a pole in the right-of-way that: 

(A) Materially interferes with the safe operation of traffic control 
equipment; 

(B) Materially interferes with sight lines or clear zones for trans- 
portation or pedestrians; 

(C) Materially interferes with compliance with the Americans with 
Disabilities Act of 1990, Pub. L. No. 101-336, or similar federal or 
state standards regarding pedestrian access or movement; or 

(D) Fails to comply with applicable codes. 

(2)(A) For an authority that requires permits under § 23-17-510, 

compliance with these criteria will be determined during the permit- 

ting process. 

(B) An authority that does not require a permit under § 23-17-510 
shall provide at least thirty (30) days’ notice of and a reasonable 
opportunity to cure a violation of subdivision (e)(1) of this section: 
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History. Acts 2019, No. 797, § 1; 2019, abilities Act, referred to in this section, is 
No. 999, § 1. codified primarily as 42 U.S.C. § 12101 et 
U.S. Code. The Americans with Dis- _ seq. 


23-17-508. Aesthetic standards. 


(a) An authority that has adopted an ordinance under § 14-17-209 or 
§ 14-56-416 may adopt and enforce standards that govern the aesthetic 
appearance of small wireless facilities and associated poles to ensure 
coordinated, adjusted, and harmonious development, as provided in’ 
this section. 

(b) Aesthetic standards adopted by an authority for small wireless 
facilities and associated poles shall meet the following eon. 

(1) The aesthetic standards shall be: 

(A) Reasonable, in that they are technically feasible and reason- 
ably directed to avoiding or remedying unsightly or out-of-character 
deployments; 

(B) No more burdensome than those applied to other types of 
utility and communications infrastructure deployments; and 

(C) Objective and published at least ninety (90) days in advance of 
the filing of an application under this subchapter; 

(2) Any design or concealment measures are not considered a part of 
the small wireless facility for purposes of the size parameters in the 
definition of “small wireless facility”; and 

(3) An authority may deny an application for not complying with 
aesthetic requirements only if the authority finds that the denial does 
not prohibit or have the effect of prohibiting the provision of wireless 
service. 

(c) An authority may prohibit wireless providers from installing 
poles in the right-of-way in areas where the authority has required that 
all communications and electric lines be placed underground, if: 

(1) The authority has required all electric and communications lines 
to be placed underground by a date certain that is three (3) months 
before the submission of the application; 

(2) Any poles the authority allows to remain shall be made available 
to wireless providers for the collocation of small wireless facilities, and 
may be replaced by a wireless provider to accommodate the collocation 
of small wireless facilities, in compliance with this subchapter; 

(3) A wireless provider may install a new pole in the designated area 
that otherwise complies with this section when it is not able to provide 
wireless service by collocating on a remaining structure; and 

(4)(A) For small wireless facilities installed before an authority 

adopts requirements that communications and electric lines be 

placed underground, an authority adopting the requirements shall: 

(i) Permit a wireless provider to maintain the small wireless 
facilities in a place on any pole not required to be removed, subject to 
any applicable pole attachment agreement with the pole owner; or 

(ii) Permit the wireless provider to replace an existing pole within 
fifty feet (50') of the prior location. 
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(B) An authority may require wireless providers to comply with 
reasonable and nondiscriminatory horizontal spacing requirements 
of general application for new poles and ground-mounted small 
wireless facilities, but the requirements shall not prevent a wireless 
provider from serving any location. 

(d)(1) When a wireless provider applies to install a new pole in the 
right-of-way in an area zoned for residential use, the authority may 
propose an alternative location in the right-of-way within one hundred 
feet (100') of the location stated in the application, and the wireless 
provider shall use the authority's proposed alternative location unless 
the location imposes technical limits or significant additional costs. 

(2). The wireless provider shall certify that it has made the determi- 
nation in good faith, based on the assessment of a licensed engineer, 
and the wireless provider shall provide a written summary of the basis 
for the determination. 

(e) Aesthetic standards shall be effective after approval by ordi- 
nance, resolution, or rule of the governing body of the authority. 

(f)(1) The board of zoning adjustment of an authority may: 

(A) Hear appeals of the decision of the administrative officers in 
respect to the enforcement and application of the aesthetic standards, 
and may affirm or reverse, in whole or in part, the decision of the 
administrative officers; and 

(B) Hear requests for variances from the literal provisions of the 
aesthetic standards and grant the variances only when it is necessary 
to avoid the prohibition of wireless service or otherwise comply with 
the law. 

(2) Decisions of the board in respect to subdivision (f)(1) of this 
section shall be subject to appeal only to a court of record having 
jurisdiction. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-509. Collocation on authority poles. 


(a) This section applies to activities of a wireless provider collocating 
small wireless facilities on authority poles in the authority’s right-of- 
way or in a right-of-way controlled by the Arkansas Vepartment of 
Transportation located within an authority. 

(b)(1) A person owning, managing, or controlling authority poles in 
the right-of-way shall not enter into an exclusive arrangement with any 
person for the right to attach to the poles. 

(2) A person who purchases or otherwise acquires an puthorasst pole 
is subject to the requirements of this section. | 

(c) An authority shall allow the collocation of small wireless facilities 
on authority poles on nondiscriminatory terms and conditions using the 
process in § 23-17-510. 

(d) The rate to collocate on authority poles is provided in § 23-17- 
511. 
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(e)(1)(A) As part of an application to collocate a small wireless 
facility on an authority pole, the wireless provider shall submit 
make-ready design drawings and work descriptions that enable the 
pole to support the requested collocation by the wireless provider, 
including pole replacement if necessary. 

(B) An authority may amend the make-ready design drawings and 
work to comply with applicable codes before the issuance of a permit 
to the extent reasonably necessary. 

(2) The rates, fees, and terms and conditions for the make-ready 
work to collocate on an authority pole shall be nondiscriminatory, 
competitively neutral, and commercially reasonable and shall comply 
with this subchapter. 

(3) The authority shall not require more make-ready work than 
required to meet applicable codes or industry standards nor may the 
fees for make-ready work include costs related to preexisting or prior 
damage or noncompliance. | 

(4)(A) An authority may require replacement of an authority pole 

only if the collocation would make the authority pole structurally 

unsound. 

(B) The authority may require that the replaced authority pole 
have the same functionality as the pole being replaced. 

'(C) If the authority pole is replaced, the authority shall take 

ownership of the new pole and operate authority fixtures on the pole. 

(5)(A) Make-ready fees charged by an authority may include the 

amount the authority pays a professional engineer registered in 

Arkansas to review the wireless provider’s make-ready work plans. 

(B) Fees for make-ready work, shall not include any revenue or 
contingency-based consultant’s fees or expenses of any kind. 

(6) Within sixty (60) days of the receipt of the application filed to 
collocate on an authority pole, the authority shall elect to: 

(A) Perform the make-ready work necessary. to enable the pole to 
support the requested collocation by a wireless provider and provide 
a good-faith estimate for the work, including pole replacement, if 
necessary; or 

(B) Authorize the wireless provider to perform the make-ready 
work. 

(7)(A) The authority shall complete make-ready work it elects to 

perform, including any pole replacement, within sixty (60) days of 

written acceptance of the good-faith estimate of the applicant. 

(B) If the authority electing to perform the make-ready work has 
not completed the work within sixty (60) days after the written 
acceptance and deposit of the good-faith estimate by the applicant, 
the applicant may demand a return of any deposited: funds and 
proceed with the make-ready work as described in subdivision 
(e)(1)(A) of this section, using authorized, qualified contractors ap- 
proved by the authority with the authorization not to be unreason- 
ably withheld, conditioned, or delayed. 
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(f)(1) An authority may reserve space on an authority pole for future 
public safety or transportation uses in. a documented and approved plan 
in place at the time an application is filed. 

(2) A reservation of space shall not preclude placement of a pale or 
collocation of a small wireless facility. 

(3) If replacement of the authority’s pole is necessary to accommo- 
date the collocation of the small wireless facility and future use, the 
wireless provider shall pay for the replacement of the authority pole, 
and the replaced pole shall accommodate future use. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1 


23-17-5100. Permits. 


(a)(1) This section applies to all permits required for the collocation 
of small wireless facilities and to the permitting of the installation, 
modification, and replacement of associated poles by a wireless provider 
that: 

(A) Is in an authority’s right-of-way; or 
(B) Is in a right-of-way controlled by the Arkansas Department of 

Transportation located within the jurisdiction of an authority if the 

application is for collocation on an authority pole or if the authority 

has adopted aesthetic standards under § 23-17-508. 

(2) A permit issued under subdivision (a)(1)(B) of this section re- 
mains subject to the rules of the department. 

(b) Except as provided in this subchapter, an authority shall not 
prohibit, regulate, or charge for the collocation of small wireless 
facilities or the installation, modification, or replacement of associated 
poles that may be permitted in this section. 

(c) An authority may require an applicant to obtain one (1) or more 
permits to collocate small wireless facilities or to install a new, 
modified, or replacement pole associated with a small wireless facility 
as provided in §§ 23-17-505 — 23-17-507, provided the permits are of 
general applicability and do not apply exclusively to small wireless 
facilities. 

(d) An authority shall receive and process apalieaewny subject to the 
following requirements: 

(1) An authority shall not directly or indirectly require an applicant 
to perform services or provide goods unrelated to the permit, such as 
in-kind contributions to the authority, including without limitation 
reserving fiber, conduit, or space on the applicant’s pole for the 
authority; 

(2) An authority may require an applicant to submit the information 
and fees stated in subdivisions (d)(2)(A)-(J) of this section for a permit 
for a deployment in the authority’s right-of-way or on an authority pole 
in the right-of-way controlled by the department located within an 
authority and may only require an applicant to submit the information 
and fees stated in subdivisions (d)(2)(A)-(C) of this section and subdi- . 
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vision (d)(2)(J) of this section for deployments of or on poles that are not 
owned by the authority located in the right-of-way controlled by the 
department located within an authority: 

(A) Identification of the applicant; 

(B) A map or description of the.location of the facilities; 

(C) An illustration that shows the final appearance of the facilities; 

(D) Engineering drawings of the facilities to be installed, including 
required make-ready work to be performed; 

(EF) Electrical load information; 

(F) Pole loading calculations; 

(G) Worker safety information related to small-wireless-facility 
installation; 

(H) Evidence of bonding, if required; 

(I) Evidence of insurance, if required; and 

(J) Required application fees; 

(3) An authority shall not require: 

(A) The collocation of small wireless facilities on any specific pole 
or category of poles or require multiple antenna facilities on a single 
pole; 

(B) The use of specific pole types or configurations when installing 
new or replacement poles; or 

(C) The underground placements of small wireless facilities that 
are, or are designated in an application, to be pole-mounted or 
ground-mounted; 

(4) An authority shall not limit the collocation of small wireless 
facilities by minimum horizontal separation distance requirements 
from existing small wireless facilities, poles, or wireless support struc- 
tures; 

(5) The applicant shall attest that the small wireless facilities will be 
operational for use by a wireless service provider within one (1) year 
after the permit issuance date, unless the authority and the applicant 
agree to extend this period or delay is caused by lack of commercial 
power, communications, transportation facilities to the site, or any 
other factors outside of the applicant’s control; 

(6)(A) Within ten (10) days of receiving an application, an authority 

shall determine and notify the applicant in writing whether the 

application is complete. 

(B) If an application is incomplete, the authority shall specifically 
identify the missing information in writing. 

(C) The processing deadline in subdivision (d)(7) of this section 
shall restart at zero (0) on the date the applicant provides the missing 
information identified under subdivision (d)(6)(B) of this section to 
complete the application; 

(7)(A) Applications shall be processed on a nondiscriminatory basis 

within: 

(i) Sixty (60) days of receipt of an application for the collocation of 
a small wireless facility; and 

(ii) Ninety (90) days for an application to install, modify, or replace 
a pole on which a small wireless facility is or will be collocated. 
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(B) The processing deadline may be tolled by agreement of fae 
applicant and the authority. 

(C) If an authority fails to act on a complete application within the 
applicable deadline, the application shall be deemed to be approved 
ten (10) days after written notice is provided by the applicant to the 
authority that the time period for acting on the application has 
lapsed; 

(8) An authority may deny a proposed collocation of a small wireless 
facility or the installation, modification, or replacement of a pole in its 
right-of-way that meets the requirements in § 23-17-506(a)-(c) only if 
authorized under subdivision (d)(9) of this section or subdivision (d)(10) 
of this section or the proposed deployment: 

(A) Materially interferes with the safe operation of traffic control 
equipment; 

(B) Materially interferes with sight lines or clear zones for trans- 
portation or pedestrians; 

(C) Materially interferes with compliance with the Americans with 
Disabilities Act of 1990, Pub. L. No. 101-336, or similar federal or 
state standards regarding pedestrian access or movement; 

(D) Fails to comply with applicable codes; or 

(E) Fails to comply with § 23-17-506(d) and (e) and § 23-17-508; 
(9) An authority may deny a proposed collocation of a small wireless 

facility on an authority pole in a right-of-way controlled by the depart- 
ment located within the authority that meets the requirements in 
§ 23-17-506 only if the proposed collocation meets the criteria in 
subdivision (d)(8)(A) of this section or subdivision (d)(8)(D) of this 
section or fails to comply with aesthetic standards adopted in an 
ordinance under § 23-17-508; 

(10) An authority may deny a proposed collocation of a small wireless 
facility or the installation, modification, or replacement of a pole in a 
right-of-way controlled by the department located within the authority 
that meets the requirements in § 23-17-506 only if the proposed 
deployment fails to comply with aesthetic standards adopted in an 
ordinance under § 23-17-508; 

(11)(A) The authority shall document the basis for a denial, including 

the specific code, rule, or statutory authority on which the denial is 

based, and send the documentation to the applicant on or before the 
day the authority denies an application. 

(B) The applicant may cure the deficiencies identified by the 
authority and resubmit the application within thirty (30) days of the 
denial without paying an additional application fee. 

(C) The authority shall approve or deny the revised application 
within thirty (30) days of resubmission and limit its review to the 
deficiencies cited in the denial; 

(12)(A)G) An applicant seeking to collocate small wireless facilities 

within the jurisdiction of a single authority shall be allowed at the 

applicant’s discretion to file a batched application for small wireless 
facilities and associated poles and receive a single permit for the. 
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collocation of multiple small wireless facilities and the placement of 

associated poles. 

(ii) However, the denial of one (1) or more small wireless facilities 
in a batched application shall not delay processing of any other small 
wireless facilities or poles in the same consolidated application. 

(B) Batched applications shall be collectively processed according 
to the procedures in this section. 

(C) Aconsolidated application that includes new pole deployments 
shall be subject to a ninety-day time frame for approval; 

(13)(A) Installation or collocation for which a permit is granted 

under this section shall be completed within one (1) year after the 

permit issuance date unless the authority and the applicant agree to 
extend this period or a delay is caused by circumstances beyond the 
applicant’s control. 

(B) Approval of an application authorizes the applicant to under- 
take the installation or collocation; 

(14) Subject to applicable relocation requirements and the appli- 
cant’s right to terminate at any time, the applicant shall operate and 
maintain the small wireless facilities and any associated poles covered 
by the permit for a period of not less than ten (10) years, which shall be 
renewed for equivalent durations so long as the small wireless facilities 
comply with the criteria stated in subdivision (d)(8) of this section; and 

(15) An authority shall not institute, either expressly or de facto, a 
moratorium on: 

(A) Filing, receiving, or processing applications; or 

(B) Issuing permits or other approvals, if any, for the collocation of 
small wireless facilities or the installation, modification, or replace- 
ment of associated poles. 

(e)(1) An authority shall not require an application for: 

(A) Routine maintenance; 

(B) The replacement of small wireless facilities with small wireless 
facilities that are substantially similar or the same size or smaller; or 

(C) The installation, placement, maintenance, operation, or re- 
placement of a micro-wireless facility that is suspended on cables 
that are strung between existing poles and that complies with the 
applicable codes. 

(2) However, an authority may require a permit for work that 
requires excavation or closure of sidewalks or vehicular lanes within 
the right-of-way for the activities. 

(3) A permit shall be issued to the applicant on a nondiscriminatory 
basis upon terms and conditions applied to any other person’s activities 
in the right-of-way that requires excavation, closing of sidewalks, or 
vehicular lanes. 


History. Acts 2019, No. 797, § 1; 2019, abilities Act, referred to in this section, is 
No. 999, § 1. codified primarily as 42 U.S.C. § 12101 et 
U.S. Code. The Americans with Dis-_ seq. © 
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23-17-511. Fees and rates. 


(a) This section shall govern an authority’s rates and fees for use of 
authority poles and the placement of a small wireless facility or 
associated poles. 

(b) An authority shall not require a wireless provider to pay any 
rates, fees, or compensation to the authority or other person other than 
what is expressly authorized by this subchapter for the right to use or 
occupy a right-of-way, for collocation of small wireless facilities on or in 
structures in the right-of-way, or for the installation, maintenance, 
modification, and replacement of associated poles in the right-of-way. 

(c) Application fees for a permit shall be nondiscriminatory and shall 
not collectively exceed the following: 

(1) One hundred dollars ($100) for each small wireless facility; or 

(2) Two hundred fifty dollars ($250) for the installation, modification, 
or replacement of a pole together with the collocation of an associated 
small wireless facility in the right-of-way. 

(d)(1) Except as described in § 23-17-510(e), a wireless provider 
shall pay an authority compensation for use of the right-of-way, an 
annual rate of up to thirty dollars ($30.00) per small wireless facility. 

(2) A wireless provider shall pay an authority compensation for 
collocation of small wireless facilities on authority poles an annual rate 
of up to two hundred forty dollars ($240) for each authority pole. 

(e) A wireless provider is not required to pay an authority compen- 
sation for micro-wireless facilities that are suspended on cables strung 
between existing utility poles in the right-of-way as long as the wireless 
provider compensates the authority through other licenses or fran- 
chises held directly or through one (1) of the wireless provider’s 
affiliates for the placement of the suspension cables in the right-of-way. 

(f) The rates under this section, together with a onetime application 
fee, shall be the total compensation that the wireless provider is 
required to pay the authority for the deployment of small wireless 
facilities in the right-of-way and any associated poles. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-512. Local authority. 


(a)(1) Subject to this subchapter and applicable federal law, an 
authority may continue to exercise zoning, land use, planning, and 
permitting authority within its territorial boundaries with respect to 
wireless support structures, including the enforcement of applicable 
codes. 

(2) An authority shall not have or exercise any jurisdiction or 
authority over the design, engineering, construction, installation, or 
operation of a small wireless facility located in an interior structure or 
upon the site of a campus, stadium, or athletic facility not owned or 
controlled by the anthony. other than to require compliance with 
applicable codes. 
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(b) This subchapter does not authorize the state or any political 
subdivision, including an authority, to require small wireless facility 
deployment or to regulate wireless service. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-513. Arkansas Public Service Commission — Jurisdiction 
over pole attachments. 


(a) This subchapter does not limit, abrogate, or supersede the 
jurisdiction of the Arkansas Public Service Commission, or any rule or 
order of the commission concerning pole attachments under § 23-4- 
1001 et seq., or any agreement of a public utility pole owner and 
attacher related to the rates, terms, and conditions for a pole attach- 
ment. 

(b) This subchapter does not authorize: 

(1) Any attachment or installation to or on an electric-cooperative- 
owned pole; 

(2) Any attachment or installation within a nonpublic right-of-way 
acquired by an electric cooperative; or 

(3) Use of an electric-cooperative-owned line, duct, conduit, similar 
structure, or equipment of any type. 

(c) This subchapter does not authorize: 

(1) Any attachment or installation to or on an investor-owned 
electric-utility-owned pole; 

(2) Any attachment or installation within a nonpublic right-of-way 
acquired by an investor-owned electric public utility; or 

(3) Use of an investor-owned electric-public-utility-owned line, duct, 
conduit, similar structure, or equipment of any type. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-514. Implementation. 


(a)(1) An authority may adopt an ordinance that makes available to 
wireless providers rates, fees, and other terms that comply with this 
subchapter. 

(2) Subject to the other provisions of this section, in the absence of an 
ordinance or agreement that substantially implements this subchapter 
and until such an ordinance is adopted or agreement is reached, if at 
all, a wireless provider may collocate small wireless facilities and 
install associated poles under the requirements of this subchapter. 

(3) An authority shall not require a wireless provider to enter into an 
agreement to implement this subchapter, but such agreements are 
permissible if voluntary and nondiscriminatory. 

(b) Ordinances and agreements implementing this subchapter are 
public or private arrangements and are matters of legitimate and 
significant statewide concern. 
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(c)(1) Aprovision of an agreement or ordinance with an effective date 
before September 1, 2019; that does not fully comply with this subchap- 
ter shall apply only to small wireless facilities and associated poles that 
were operational before September 1, 2019, and shall be deemed invalid 
and unenforceable beginning on the one hundred eighty-first day after 
September 1, 2019. 

(2) To the extent an agreement or ordinance, or part thereof, is 
invalid under subdivision (c)(1) of this section, small wireless facilities . 
and associated poles that became operational before September 1, 2019, 
under the agreement: or ordinance, may remain installed and be 
operated under the requirements of this subchapter. 

(d)(1) An agreement or ordinance with an effective date of September 
1, 2019, or later that applies to small wireless facilities and associated 
poles is invalid and unenforceable unless it fully complies with this 
subchapter. 

(2) In the absence of an ordinance or agreement that complies with 
this subchapter, a wireless provider may install and operate small 
wireless facilities and. associated poles in the right-of-way under the 
requirements of this subchapter. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1 


23-17-515. Dispute resolution. 


(a) Acourt of competent jurisdiction shall have jurisdiction to deter- 
mine disputes arising under this subchapter. 

(b) Pending resolution of a dispute concerning rates for collocation of 
small wireless facilities on authority poles in the right-of-way, the 
authority owning or controlling the structure shall allow the collocating 
person to collocate at annual rates of no more than: 

(1) Thirty dollars ($30.00) per small wireless facility for use of the 
right-of-way; and 

(2) An annual rate of up to two hundred forty dollars ($240) for each 
authority pole used for the collocation of small wireless facilities, with 
rates to be trued up upon final resolution of the dispute. 

(c) Any disputes, wherever filed, shall be pursued according to 
accelerated docket or complaint procedures, if available. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, §. 1. 


23-17-516. Indemnification, insurance, and bonding. 


(a) An authority may adopt reasonable indemnification, insurance, 
and bonding requirements related to the deployment of einiik wireless 
facilities and associated poles under this subchapter. 

(b)(1) An authority may require a wireless provider to defend, 
indemnify, and hold harmless the authority and its officers, agents, and 
employees against any claims, demands, damages, lawsuits, judg- . 
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ments, costs, liens, losses, expenses, and attorney’s fees resulting from 
the installation, construction, repair, replacement, operation, or main- 
tenance of poles, small wireless facilities, or attachments to authority 
poles to the extent directly caused by the negligence of the wireless 
provider, its contractors, subcontractors and their officers, employees, 
or agents. 

(2) Awireless provider has no obligation to defend, indemnify, or hold 
harmless an authority or its officers, agents, or employees against any 
liabilities or losses due to or caused by the sole negligence of the 
authority or its employees or agents. 

(c)(1) An authority may require a wireless provider to have in effect 
insurance coverage against the claims, demands, damages, lawsuits, 
judgments, costs, liens, losses, expenses, and attorney’s fees described 
in subsection (b) of this section, so long as the authority imposes similar 
requirements on other right-of-way users and the requirements are 
reasonable and nondiscriminatory, and provided that an authority does 
not require a wireless provider to obtain insurance naming the author- 
ity or its officers and employees as additional insureds. 

(2)(A) A wireless provider with net assets of at least five hundred 

million dollars ($500,000,000), including the assets of its affiliates, 

may self-insure as to any required coverage. 

(B) An authority may require reasonable proof that the wireless 
provider is eligible under subdivision (c)(2)(A) of this section to 
self-insure. 

(C) A wireless provider shall immediately notify each authority in 
which the wireless provider has obtained permits of any change in its 
self-insured status as to any coverage required under this subsection, 
and of any change in the ability of the wireless provider to cover the 
losses specified in subdivision (c)(1) of this section. 

(d)(1) An authority may adopt bonding requirements for small wire- 
less facility collocations if the authority imposes similar requirements 
in connection with other right-of-way users. 

(2) The purpose of the bonds shall be to: 

(A) Provide for the removal of abandoned or improperly main- 
tained small wireless facilities, including those that an authority 
determines need to be removed to protect public health, safety, or 
welfare; and . 

(B) Recoup rates or fees that have not been paid by a wireless 
provider in over twelve (12) months, so long as the wireless provider 
has received reasonable notice from the authority of any of the 
noncompliance listed above and an opportunity to cure. 

(3)(A) Bonding requirements shall not exceed one thousand dollars 

($1,000) per small wireless facility. 

(B) For wireless providers with multiple small wireless facilities 
within the jurisdiction of a single authority, the total bond amount 
across all facilities may not exceed ten thousand dollars ($10,000), 
which amount may be combined into a single bond instrument. 

(C) An authority may waive bonding requirements for a wireless 
provider that already maintains bonding for other operations. 
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(D) An authority shall not require a cash bond, unless either of the 
following applies: 

(i) The wireless provider has failed to obtain or maintain a bond 
required under this section; or 

(ii) The surety has defaulted or failed to perform on a bond given 
to the authority on behalf of the wireless provider. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


23-17-517. Overlapping jurisdiction of management of right-of- 
way. 


(a) In an area where more than one (1) authority may assert 
jurisdiction over a right-of-way, only the authority controlling the 
smallest geographic territory shall be authorized to adopt standards 
under § 23-17-508, issue permits under § 23-17-510, or require the 
payment of fees under § 23-17-511. | 

(b) This section does not restrict the authority of the Arkansas 
Department of Transportation over the location of a facility in a 
right-of-way controlled by the department. 


History. Acts 2019, No. 797, § 1; 2019, 
No. 999, § 1. 


CHAPTER 18 
LIGHT, HEAT, AND POWER UTILITIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ELEcTRIC COOPERATIVES GENERALLY. 
5. Utiity Facitiry ENVIRONMENTAL AND Economic Protection Act. 
6. ARKANSAS RENEWABLE ENERGY DevELOPMENT Act oF 2001. 
9. ARKANSAS ELeEctric Utitiry AND Gas Utitiry Storm REcovERY SECURITIZATION ACT. 
11. ARKANSAS AFFORDABLE ENERGY AcT. — 
SUBCHAPTER 1 — GENERAL PROVISIONS | 
SECTION. SECTION. 
23-18-101. Areas of service. 23-18-110. Planned power outages and 
23-18-103. Purchase of electricity from other emergency measures 
affihated company — Defi- to reduce energy consump- 
nitions. tion — Notice require- 
23-18-106. Regulation of resource plan- ments — Definitions. 


ning, asset acquisition, 
and alternative retail ser- 
vices. . 


23-18-101. Areas of service. 


(a) Notwithstanding any provisions of law or the terms of any 
certificate of convenience and necessity, franchise, permit, license, or _ 
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other authority granted to a public utility or electric cooperative 
corporation by the state or a municipality, no public utility or electric 
cooperative corporation shall furnish or offer to furnish electric service 
at retail and not for resale in any area allocated by the Arkansas Public 
Service Commission to another electric cooperative corporation or 
public utility. 

(b) No later than ninety (90) days after February 21, 2003, the 
commission shall commence a rulemaking proceeding to identify and to 
repeal or amend all rules adopted by the commission to facilitate, or in 
anticipation of, retail electric competition that are inconsistent with, 
have been rendered unnecessary by, or have been superseded by this 
act. 


History. Acts 1935, No. 324, § 41; Amendments. The 2019 amendment 
Pope’s Dig., § 2104; Acts 1957, No. 103, deleted “and regulations” following “rules” 
§ 3; 1967, No. 234,§ 5;A.S.A. 1947, § 73- in (b). 

240; 2003, No. 204, § 10; 2019, No. 315, 
§ 2470. 


23-18-103. Purchase of electricity from affiliated company — 
Definitions. 


(a) As used in this section: 

(1) “Affiiated company” means any business entity which is owned 
wholly or partly by an electric utility or which wholly or partly owns an 
electric utility, or any business entity which is owned by another 
business entity which wholly or partly owns an electric utility; and 

(2) “Electric utility” means an electric utility subject to the jurisdic- 
tion of the Arkansas Public Service Commission. 

(b) Without the prior approval of the commission, no electric utility 
shall enter into any agreement for the purchase of electricity from an 
affiliated company. 

(c) Any agreement entered into in violation of this section shall be 
void. 

(d) The commission shall promulgate such rules as are necessary to 
implement this section. 

(e) This section shall apply to agreements entered into on or after 
June 28, 1985. 


History. Acts 1985, No. 173, §§ 1-5; Amendments. The 2019 amendment 
A.S.A. 1947, §§ 73-278 — 73-278.4; Acts substituted “rules” for “regulations” in (d). 
1999, No. 1556, § 7; 2001, No. 324, §§ 3, 

4; 20038, No. 204, § 4; 2019, No. 315, 
§ 2471. 


23-18-106. Regulation of resource planning, asset acquisition, 
and alternative retail services. 


(a) The Arkansas Public Service Commission shall have the author- 
ity to adopt rules under which electric utilities shall seek commission 


23-18-106 PUBLIC UTILITIES AND REGULATED INDUSTRIES 230 


review and approval of the processes, actions, and plans. by which the 
utilities: 

(1) Engage in comprehensive resource planning; 

(2) Acquire electric energy, capacity, and generation. assets; or 

(3) Utilize alternative methods to meet their obligations to serve 
Arkansas retail electric customers. 

(b) With regard to electric cooperatives formed under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., to the extent that an 
electric distribution cooperative purchases electricity from an electric 
generation and transmission cooperative pursuant to a wholesale 
power contract, the authority granted to the commission by subdivi- 
sions (a)(1) and (2) of this section shall not extend to the electric 
distribution cooperative to the extent of such purchases but shall only 
extend to the electric generation and transmission cooperative. 

(c) Subsection (a) of this section does not apply to any transaction 
involving the acquisition of generation assets, which is closed and 
finalized prior to the adoption of the rules authorized in subsection (a) 
of this section, or within one (1) year after February 21, 2003, which- 
ever comes later, and which is the subject of an order or ruling of any 
federal or state regulatory agency issued on or before January 1, 2003. 

(d)(1)(A) Reasonable and prudent costs incurred in compliance with 

subsection (a) of this section and in compliance with the provisions of 

§ 23-3-201 et seq. and the Utility Facility Environmental and Eco- 

nomic Protection Act, § 23-18-501 et seq., shall be eligible for 

recovery in the rates of any electric utility making such an acquisi- 
tion, subject to final approval by the commission. 

(B) When the utility establishes that the costs were incurred in 
compliance with subsection (a) of this section, a rebuttable presump- 
tion is established that the costs were reasonable and prudent and 
incurred in the public interest. 

(2) Nothing in this subsection shall be deemed to supersede the 
provisions of § 23-4-103. 

(e) The commission may require an electric public utility that is 
owned by a public utility holding company, as defined by section 1262 of 
the Energy Policy Act of 2005, Pub. L. No. 109-58, and engages in 
centralized system-wide resource planning to withdraw from central- 
ized system-wide resource planning if: 

(1) The commission determines that centralized system-wide re- 
source planning is not in the public interest; and 

(2) The electric public utility's withdrawal from centralized system- 
wide resource planning is not otherwise prohibited by law. 


History. Acts 2003, No. 204, § 11;.. deleted “and regulations” following “rules” 
2007, No. 648, § 1; 2019, No. 315, in the introductory language of (a) and in 
§§ 2472, 2473. (ce). 

Amendments. The 2019 amendment 
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23-18-110. Planned power outages and other emergency mea- 
sures to reduce energy consumption — Notice re- 
quirements — Definitions. 


(a) As used in this section: 

(1)(A) “Directly notify” means, to the extent technically feasible, to 

use best efforts to provide notification within a reasonable time before 

a coordinated interruption of electric service or other emergency 

measure to reduce energy consumption in response to extreme 

weather conditions as directed by a regional transmission organiza- 
tion or reliability coordinator. 

(B) “Directly notify” does not include the use of social media; 

(2) “Electric utility” means a utility that furnishes electricity to retail 
customers for compensation: 

(A) Through a municipally owned utility system; or 

(B) Asa public utility under the jurisdiction of the Arkansas Public 
Service Commission; and 
(3) “Local government” means: 

(A) A county; 

(B) A city of the first class or city of the second class; or 

(C) An incorporated town. 

(b)(1) Alocal government may notify an electric utility to identify the 
location of any emergency warming centers or emergency cooling 
centers established to protect the elderly and individuals with disabili- 
ties during emergency weather events. 

(2) Alocal government that identifies any warming center or cooling 
center under subdivision (b)(1) of this section shall provide sufficient 
details concerning the number, location, and designated contact person 
for coordination of information regarding service to any emergency 
warming center or emergency cooling center. 

(c) An electric utility that has received notice from a local govern- 
ment as described in subdivision (b)(1) of this section shall: 

(1) Include the locations of any emergency warming centers or 
emergency cooling centers as part of the electric utility’s overall 
planning process to implement a coordinated interruption of electric 
service or other emergency measure to reduce energy consumption in 
response to extreme weather conditions as directed by a regional 
transmission organization or reliability coordinator; and. 

(2) To the extent technically feasible, use the public utility’s best 
efforts to: 

(A) Directly notify any persons identified as the appropriate points 
of contact by the local government as soon as reasonably possible 
when a coordinated interruption of electric service or other emer- 
gency measure to reduce energy consumption in response to extreme 
weather conditions as directed by a regional transmission organiza- 
tion or reliability coordinator will be implemented; and 

(B) Give priority to: 

(i) Avoid interrupting electric service; and 
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(ii) Restoring electric service to any emergency warming centers or 
emergency cooling centers identified by the local government. 


History. Acts 2021, No. 877, § 1. 
SUBCHAPTER 2 — ELECTRIC COOPERATIVES GENERALLY 


SECTION. 

23-18-203. Commission rules shall not 
conflict with United States 
Government regulations. 


23-18-203. Commission rules shall not conflict with United 
States Government regulations. 


The Arkansas Public Service Commission shall make no rules affect- 
ing electric cooperative corporations in matters of accounting, record- 
keeping, or fiscal management in conflict with regulations which have 
been, or shall be, promulgated by the Administrator of the Rural 
Electrification Administration of the United States Department of 
Agriculture [superseded] or such other agency or instrumentality 


described in § 23-18-202. 


History. Acts 1967, No. 234, § 3;A.S.A. 
1947, § 73-202.3; Acts 2019, No. 315, 
§ 2474. 


Amendments. The 2019 amendment 
substituted “rules” for “regulations” in the 
section heading and in the section. 


SuBcHAPTER 5 — Utiniry Factuiry ENVIRONMENTAL AND Economic 
PROTECTION AcT 


SECTION. 
23-18-503. 
23-18-506. 


Definitions. 

Division of Environmental 
Quality’ and Arkansas 
Pollution Control and 
Ecology Commission’s ju- 
risdiction unaffected by 
subchapter. 

Authority of commission — 
Legislative intent. 

Rules. 

Application for certificate — 
Contents generally. 


23-18-507. 


23-18-508. 
23-18-511. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 


SECTION. 

23-18-513. Application for certificate — 
Service or notice of appli- 
cation. 

Amendment of certificates. 

Decision of commission — 
Modifications of applica- 
tion. 

Powers of local governments 
and state agencies. 

Forecasts of loading and re- 
sources — Reports. 


23-18-515. 
23-18-519. 


23-18-526. 


23-18-529. 


operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
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fiscal year to allow for implementation of 6343 of this act being necessary for the 
the new provisions at the beginning of the preservation of the public peace, health, 
fiscal year. Therefore, an emergency is and safety shall become effective on July 
declared to exist, and Sections 1 through 1, 2019.” 


23-18-503. Definitions. 


As used in this subchapter: 

(1) “Applicant” means the utility or other person making application 
to the Arkansas Public Service Commission for a certificate of environ- 
mental compatibility and public need; 

(2)(A) “Commence to construct” means any clearing of land, excava- 

tion, or other action that would adversely affect the natural environ- 

ment of the site or route of a major utility facility. 

(B) “Commence to construct” does not include: 

(i) Changes needed for temporary use of sites or routes for non- 
utility purposes; or 

(ii) Uses in securing survey or geological data, including necessary 
borings to ascertain foundation conditions; 

(3) “Commission” means the Arkansas Public Service ConsiteNiaRe 

(4) “Energy-efficient” means economical in the use of energy; 

(5) “Energy resource declaration-of-need proceeding” means a util- 
ity-specific proceeding conducted by the Arkansas Public Service Com- 
mission under §§ 23-18-106 and 23-18-107 and the rules adopted 
thereunder to determine the need for additional energy supply and 
transmission resources by a public utility; 

(6) “Major utility facility” means: 

(A) An electric generating plant and associated traisportation and 
storage facilities for fuel and other facilities designed for or capable of 
operation at a capacity of fifty megawatts (50 MW) or more; 

(B) For the sole purpose of requiring an environmental impact 
statement: under this subchapter, an electric transmission line and 
associated facilities including substations of: 

(i) A design voltage of one hundred kilovolts (100 kV) or more and 
extending a distance of more than ten (10) miles; or 

(ii) A design voltage of one hundred seventy kilovolts (170 kV) or 
more and extending a distance of more than one (1) mile; or 

(C) For the sole purpose of requiring an environmental impact 
statement under this subchapter, a gas transmission line and asso- 
ciated facilities designed for or capable of transporting gas at pres- 
sures in excess of one hundred twenty-five pounds per square inch 
(125 psi) and extending a distance of more than one (1) mile except 
gas pipelines devoted solely to the gathering of gas from gas wells 
constructed within the limits of any gas field as defined by the Oil and 
Gas Commission; 

(7).“Merchant generator” means a person or entity, including an 
affiliate of a public utility, engaged directly or indirectly through one (1) 
or more affiliates, that is in the business of owning or operating all or 
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part of a facility for generating electric energy and selling electric 
energy at wholesale; 

(8) “Merchant transmission provider” means a person or entity that 
owns or operates facilities used for the transmission of electric energy 
and whose rates or charges are not subject to the jurisdiction of the 
commission; 

(9) “Municipality” means any county or municipality within the 
state; 

(10) “National interest electric transmission corridor” means an area 
of the state found by the United. States Secretary of Energy to be 
experiencing electric energy transmission capacity constraints or con- 
gestion and therefore designated as:a national interest electric trans- 
mission corridor by the United States Secretary of Energy under the 
authority granted by section 1221(a) of the Energy Policy Act of 2005, 
Pub. L. No. 109-58; 

erly ‘Nonrenewable energy technology” or “nonrenewable energy 
sources” means any technology or source of energy that depends upon 
the use of depletable fossil fuels such as oil, gas, and coal; 

(12) “Person” includes an individual, group, firm, partnership, cor- 
poration, cooperative association, municipality, government subdivi- 
sion, government agency, local government, or other organization; 

(13) “Public utility” or “utility” means a person engaged in the 
production, storage, distribution, sale, delivery, or furnishing of elec- 
tricity or gas, or both, to or for the public, as defined in § 23-1- 
101(9)(A)@) and (B), but does not include an exempt wholesale genera- 
tor as defined in § 23-1-101(5); 

(14) “Regional transmission organization” means an entity approved 
by the Federal Energy Regulatory Commission to plan and operate 
facilities for the transmission of electric energy within a designated 
region; and 

(15) “Renewable energy technology” means any technology or source 
of energy that is not depletable, including without limitation solar, 
wind, biomass conversion, hydroelectric, or geothermal. 


History. Acts 1973, No. 164, § 3; 1977, Amendments. The 2019 amendment 
No. 866, § 1; 1979, No. 245, § 1; A.'S.A. deleted “and regulations” following “rules” 
1947, § 73-276.2; Acts 1999, No. 1322, in (5). 

§ 2; 2007, No. 658, § 1; 2011, No. 910, 
§ 2; 2019, No. 315, § 2475. 


23-18-506. Division of Environmental Quality’s and Arkansas 
Pollution Control and Ecology Commission’s juris- 
diction unaffected by subchapter. 


(a) This subchapter does not affect the: 

(1) Jurisdiction of the’ Division of Environmental Quality or the 
Arkansas Pollution Control and Ecology Commission with respect to 
water and air pollution control or other matters within the jurisdiction 
of the division or the Arkansas Pollution Control and ieaogy Commis- 
sion; and 
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(2) Requirement that a person apply for and obtain a permit from the 
division.as provided by the Arkansas Water and Air Pollution Control 
Act, § 8-4-101 et seq. 

(b) This subchapter does not confer upon the Arkansas Public 
Service Commission any authority or jurisdiction conferred by law upon 
the division or the Arkansas Pollution Control and Ecology Commis- 
sion. 

(c) Notwithstanding the exemption provisions of § 23-18-504, each 
major utility facility constructed in Arkansas is subject to the environ- 
mental rules and regulations of the state and federal regulatory bodies 
having jurisdiction over the air, water, and other environmental im- 
pacts associated with the major utility facility. 


History. Acts 1973, No. 164, § 19; substituted “Division” for “Arkansas De- 
1977, No. 866, § 1; A.S.A. 1947, § 73- partment” in the section heading and in 
276.18; Acts 1999, No. 1164, § 179; 2011, (a)(1); and substituted “division” for “de- 
No. 910, § 4; 2019, No. 910, § 3241. partment” in (a) and (b). 

Amendments. The 2019 amendment 


23-18-507. Authority of commission — Legislative intent. 


(a) Nothing in this subchapter shall be deemed to confer upon the 
Arkansas Public Service Commission power or jurisdiction to regulate 
or supervise the rates, service, or securities of any person not otherwise 
subject to the Arkansas Public Service Commission’s jurisdiction. 

(b) The Arkansas Public Service Commission, in the discharge of its 
duties under this subchapter or any other act, is authorized to make 
joint investigations, hold joint hearings in or outside the state, and to 
issue joint or concurrent orders in conjunction or concurrence with any 
official or agency of any other state or of the United States, whether in 
the holding of such investigations or hearings or in the making of such 
orders the Arkansas Public Service Commission functions under agree- 
ments or compacts between states or under the concurrent power of 
states to regulate interstate commerce, or as an agency of the United 
States, or otherwise. 

(c) In the discharge of its duties under this subchapter, the Arkansas 
Public Service Commission is further authorized to negotiate and enter 
into agreements or compacts with agencies of other states, pursuant to 
any consent of the United States Congress, for cooperative efforts in 
certification, construction, financing, operation, and maintenance of 
major utility facilities in accord with the purposes of this subchapter 
and for the enforcement of the respective state laws regarding them. 

(d) The Arkansas Public Service Commission is deemed to be the 
agency of the State of Arkansas that shall be the member of any 
regional hearing authority or commission created by the terms of any 
compact between Arkansas and other states or between Arkansas and 
the United States otherwise concerning the implementation of this 
subchapter, except as may be provided by §§ 23-18-505 and 23-18-506. 

(e) It is the intent of the General Assembly to confer upon the 
Arkansas Public Service Commission, under this subchapter, broad 
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rulemaking authority adequate to enable it to comply with any require- 
ments imposed by state or federal legislation dealing with the subject 
matter of this subchapter upon state-administered certification pro- 
grams and to enable it to comply with any state or federal requirements 
for facilitating the issuance of tax-exempt bonds should their issuance 
be authorized. 

(f)(1) Under §§ 23-18-106 and 23-18-107 and the rules adopted 
thereunder, the Arkansas Public Service Commission may determine 
the need for additional energy supply and transmission resources by 
public utilities in an energy resource declaration-of-need proceeding. 

(2) A determination of need under subdivision (f)(1) of this section 
shall be deemed the basis for the need for the construction of a major 
utility facility to be sited and constructed under this subchapter. 


History. Acts 1973, No. 164, §§ 14, 18; Amendments. The 2019 amendment 
1977, No. 866, § 1; A.S.A. 1947, §§ 73- deleted “and regulations” following “rules” 
276.13, 73-276.17; Acts 2011, No.910,§ 5; in (£)(1). 

2019, No. 315, § 2476. 


23-18-508. Rules. 


The Arkansas Public Service Commission shall have and is granted 
the power and authority to make and amend from time to time after 
reasonable notice and hearing reasonable rules establishing exemp- 
tions from some or all of the requirements of this subchapter for the 
construction, reconstruction, or expansion of any major utility facility 
which is unlikely to have major adverse environmental or economic 
impact by reason of length, size, location, available space, or right-of- 
way on or adjacent to existing utility facilities, and similar reasons. 


History. Acts 1973, No. 164, § 4;1977, deleted “and _ regulations” following 
No. 866, § 1; A.'S.A. 1947, § 73-276.3; “Rules” in the section heading and made a 
Acts 2019, No. 315, § 2477. similar change in the section. 

Amendments. The 2019 amendment 


23-18-511. Application for certificate — Contents generally. 


An applicant for a certificate shall file with the Arkansas Public 
Service Commission a verified application in the form required by the 
commission and containing the following information: 

(1) A general description of the location and type of the major utility 
facility proposed to be built; 

(2) A general description of any reasonable alternate location or 
locations considered for the proposed facility; 

(3). A statement of the need and reasons for construction of the 
facility, including, if applicable, a reference to any prior commission 
action in an energy resource declaration-of-need proceeding determin- 
ing the need for additional energy supply or transmission resources by 
the public utility; 
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(4) Astatement of the estimated costs of the major utility facility and 
the proposed method of financing the construction of the major utility 
facility; 

(5)(A) A general description of any reasonable alternate methods of 

financing the construction of the major utility facility and a descrip- 

tion of the comparative merits and detriments of each alternate 
financing method considered. 

(B) If at the time of filing of the application the federal income tax 
laws and the state laws would permit the issuance of tax-exempt 
bonds to finance the construction of the proposed major utility facility 
for the applicant by a state financing agency, the application shall 
also include a discussion of the merits and detriments of financing the 
major utility facility with the bonds; 

(6) An analysis of the projected economic or financial impact on the 
applicant and the local community in which the major utility facility is 
to be located as a result of the construction and the operation of the 
proposed major utility facility; 

(7) An analysis of the estimated effects on energy costs to the 
consumer as a result of the construction and operation of the proposed 
major utility facility; 

(8)(A) An exhibit containing an environmental impact statement 

that fully develops the six (6) factors listed in subdivision (8)(B) of 

this section, treating in reasonable detail such considerations, if 
applicable, as: 

(i) The proposed major utility facility’s direct and indirect effect on 
the following in the area in which the major utility facility is to be 
located: 

(a) The ecology of the land, air, and water environment; 

(6b) Established park and recreational areas; and 

(c) Any sites of natural, historic, and scenic values and resources of 
the area in which the major utility facility is to be located; and 

(ii) Any other relevant environmental effects. 

(B) The environmental impact statement shall state: 

(i) The environmental impact of the proposed action; 

(ii) Any adverse environmental effects that cannot be avoided; 

(iii) A description of the comparative merits and detriments of 
each alternate location considered for the major utility facility; 

(iv) For generating plants, the energy production process consid- 
ered; 

(v) A statement of the reasons why the proposed location and 
production process were selected for the major utility facility; and 

(vi) Any irreversible and irretrievable commitments of resources 
that would be involved in the proposed action should it be imple- 
mented; 

(9) The interstate benefits expected to be achieved by the proposed 
construction or modification of an electric transmission line and asso- 
ciated facilities, as described in § 23-18-503(6)(B), that is located 
within a national interest electric transmission corridor; and 


23-18-5138 PUBLIC UTILITIES AND REGULATED INDUSTRIES 238 


(10) Such other information of an environmental or economic nature 
as the applicant may consider relevant or as the commission may by 
rule or order require. 


History. Acts 1973, No. 164, § 5;1977, 910, § 6; 2013, No. 1133, § 5; 2019, No. 
No. 866, § 1; A.S.A. 1947, § 73-276.4; 315, § 2478. 
Acts 1999, No. 1556, § 9; 2001, No. 324, Amendments. The 2019 amendment 
8§ 7, 8; 2003, No. 204, §§ 12, 13; 2007, substituted “rule” for “regulation” in (10). 
No. 658, § 3; 2009, No. 164, § 7; 2011, No. 


23-18-513. Application for certificate — Service or notice of 
application. 


(a) Each application for a certificate of environmental compatibility 
and public need shall be accompanied by proof of service of a copy of the 
application on: 

(1) The mayor of each municipality; 

(2) The county judge; 

(3) The chair of the county planning board, if any; 

(4) Any head of a governmental agency charged with the duty of 
protecting the environment or of planning land use, upon which the 
Arkansas Public Service Commission has by rule or order directed that 
service be made, in the area in which any portion of such facility is to 
be located, both as primarily and as alternatively proposed; 

(5) Each member of the General Assembly in whose district the 
facility or any alternative location listed in the application is to be 
located; 

(6) The office of the Governor; and 

(7) The director or other administrative head of the following state 
agencies or departments: 

(A) Division of Environmental Quality; 

(B) Department of Health; 

(C) Arkansas Economic Development Commission; 

(D) Arkansas Department of Transportation; 

(E) Arkansas State Game and Fish Commission; 

(F) Arkansas Natural Heritage Commission; 

(G) Any state agency which may have the authority to assist in 
financing the applicant’s facility; 

(H) Any other state agency or department which manages or has 
jurisdiction over state-owned lands on which all or part of the 
proposed utility facility is to,.be or may be located; 

(1) Department of Finance and Administration; 

(J) State Energy Conservation and Policy Office [abolished]; 

(K) Attorney General; and 

(L) Any other state agency or department designated by Arkansas 
Public Service Commission rule or order; and 
(8) Proof that a copy of the application has; been made available for 

public inspection at all public libraries in each county in which the 
proposed utility facility is to be or may be located. 
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(b) The copy of the application shall be accompanied by a notice 
specifying the date on or about which the application is to be filed and 
a notice that interventions or limited appearances must be filed with 
the Arkansas Public Service Commission within thirty (30) days after 
the date set forth as the date of filing, unless good cause is shown 
pursuant to § 23-18-517. 

(c)(1) Each application shall also be accompanied by proof that 
written notice specifying the date on or about which the application is 
to be filed and the date that interventions or limited appearances must 
be filed with the Arkansas Public Service Commission, unless good 
cause is shown pursuant to § 23-18-517, has been sent by certified mail 
to each owner of real property on the proposed route selected by the 
utility on which a major utility facility is to be located or constructed. 

(2) The written notice required by this subsection shall be directed to 
the address of the owner of the real property as it appears on the 
records in the office of the county sheriff or county tax assessor for the 
mailing of statements for taxes as provided in § 26-35-705. 

(d)(1) Each application shall also be accompanied by proof that 
public notice of the application was given to persons residing in 
municipalities and counties entitled to receive notice under subsection 
(a) of this section by the publication in a newspaper having substantial 
circulation in the municipalities or counties of: 

(A) Asummary of the application; 

(B) A statement of the date on or about which it is to be filed; and 

(C) Astatement that intervention or limited appearances shall be 
filed with the Arkansas Public Service Commission within thirty (30) 
days after the date stated in the notice, unless good cause is shown 
under § 23-18-517. 

(2)(A) For purposes of this subsection, an environmental impact 

statement submitted as an exhibit to the application need not be 

summarized, but the published notice shall include a statement that 
the impact. statements are on file at the office of the Arkansas Public 

Service Commission and available for public inspection or are avail- 

able electronically on the Arkansas Public Service Commission’s 

website. 

(B) The applicant shall also cause copies of the environmental 
impact statement to be furnished to at least one (1) of its local offices, 
if any, in the counties in which any portion of the major utility 
facilities are to be located, both as primarily or as alternatively 
proposed, to be there available for public inspection. 

(C) The published notice shall contain a statement of the location 
of the local offices described in subdivision (d)(2)(B) of this section and 
the times the impact statements will be available for public inspec- 
tion. 

(e) Inadvertent failure of service on or notice to any of the munici- 
palities, counties, governmental agencies, or persons identified in 
subsections (a) and (c) of this section may be cured pursuant to orders 
of the Arkansas Public Service Commission designed to afford such 


23-18-515 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


240 


persons adequate notice to enable their effective participation in the 


proceedings. 


(f) In addition, after filing, the Arkansas Public Service Commission 
may require the applicant to serve notice of the application or copies 
thereof, or both, upon such other persons and file proof thereof, as the 
Arkansas Public Service Commission may deem appropriate. 

(g) Where any personal service or notice is required in this section, 
the service may be made by any officer authorized by law to serve 
process, by personal delivery, or by certified mail. 


History. Acts 1973, No. 164, § 5; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.4; 
Acts 1997, No. 540, § 88; 1999, No. 1164, 
§ 180; 1999, No. 1351, § 1; 2011, No. 910, 
§ 7; 2017, No. 707, § 265; 2019, No. 315, 
§§ 2479, 2480; 2019, No. 910, § 3242. 


The 2019 amendment by No. 315 sub- 
stituted “rule” for “regulation” in (a)(4) 
and (a)(7)(L). 

The 2019 amendment by No. 910 sub- 
stituted “Division of Environmental Qual- 
ity” for “Arkansas Department of Environ- 


Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (a)(7)(D). 


mental Quality” in (a)(7)(A). 


23-18-515. Amendment of certificates. 


(a) Upon application by an applicant, a certificate issued under this 
subchapter may be amended as provided in this section or in accordance 
with such simplified procedures as the Arkansas Public Service Com- 
mission may establish by reasonable rules. 

(b) An application for an amendment of a certificate shall be in such 
form and contain such information as the commission shall prescribe. 

(c)(1) Notice of such an application shall be given as set forth in 
§ 23-18-513(a)-(c). 

(2) Any party which files an application for an amendment of a 
certificate shall serve copies thereof on each party to the original 
proceedings. 


History. Acts 1973, No. 164, §§ 4-6; 
1977, No. 866, § 1; A.S.A. 1947, §§ 73- 
276.3 — 73-276.5; Acts 2019, No. 315, 


Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (a). 


§ 2481. 


23-18-519. Decision of commission — Modifications of applica- 
tion. 


(a)(1) The Arkansas Public Service Commission shall render a deci- 
sion upon the record either granting or denying the application as filed 
or granting it upon such terms, conditions, or modifications of the 
location, financing, construction, operation, or maintenance of the 
major utility facility as the commission may deem appropriate. 

(2) The record may include by reference the findings of the commis- 
sion in an energy resource declaration-of-need proceeding that the 
utility needs additional energy supply resources or transmission re- 
sources. 
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(b) The commission shall not grant a certificate for the location, 
financing, construction, operation, and maintenance of a major utility 
facility, either as proposed or as modified by the commission, unless it 
finds and determines: 

(1)(A) The basis of the need for the major utility facility. 

(B) In determining the basis of the need for the major utility 
facility, the commission may rely upon the commission’s determina- 
tion in an energy resource declaration-of-need proceeding that the 
utility needs additional energy supply resources or transmission 
resources; 

(2) That the major utility facility will serve the public interest, 
convenience, and necessity; 

(3) The nature of the probable environmental impact of the major 
utility facility; 

(4) That the major utility facility represents an acceptable adverse 
environmental impact, considering the state of available technology, 
the requirements of the customers of the applicant for utility service, 
the nature and economics of the proposal, any state or federal permit 
for the environmental impact, and the various alternatives, if any, and 
other pertinent considerations; 

(5) The nature of the probable economic impact of the major utility 
facility; 

(6) That the major utility facility financing method either as pro- 
posed or as modified by the commission represents an acceptable 
economic impact, considering economic conditions and the need for and 
cost of additional public utility services; 

(7) In the case of an electric transmission line, that the major utility 
facility is not inconsistent with plans of other electric systems serving 
the state that have been filed with the commission; 

(8) In the case of a gas transmission line, that the location of the line 
will not pose an undue hazard to persons or property along the area to 
be traversed.by the line; 

(9) That the energy efficiency of the major utility facility, as de- 
scribed in § 23-18-503(6)(A), has been given significant weight in the 
decision-making process; 

(10) That the location of the major utility facility as proposed 
conforms as closely as practicable to applicable state, regional, and local 
laws and regulations issued thereunder, except that the commission 
may refuse to apply all or part of any regional or local law or regulation 
if it finds that, as applied to the proposed major utility facility, the law 
or regulation is unreasonably restrictive in view of the existing tech- 
nology, factors of cost or economics, or the needs of consumers whether 
located inside or outside of the directly affected government subdivi- 
sions; 

(11) The interstate benefits expected to be achieved by the proposed 
construction or modification of an electric transmission line and asso- 
ciated facilities, as described in § 23-18-503(6)(B), that is located 
within a national interest electric transmission corridor; and 
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(12) That any conditions attached to a certificate for the construction 
or modification of an electric transmission line and associated facilities, 
as described in § :23-18-503(6)(B), that is located within a national 
interest electric transmission corridor do not interfere with reduction of 
electric transmission congestion in interstate commerce or render the 
project economically infeasible. 

(c)(1) If the commission determines that the location or Asaieh of all 
or a part of the proposed major utility facility should be modified, it may 
condition its certificate upon the modification, provided that the mu- 
nicipalities, counties, and persons residing therein affected: by the 
modification shall have been given reasonable notice thereof, if the 
persons, municipalities, or counties have not previously been served 
with notice of the application. 

(2) If the commission requires in the case of a transmission line that 
a portion thereof shall be located underground in one (1) or more areas, 
the commission, after giving appropriate notice and an opportunity to 
be heard to affected ratepayers, shall have the power and authority to 
authorize the adjustment of rates and charges to customers within the 
areas where the underground portion of the transmission line is located 
in order to compensate for the additional costs, if any, of the under- 
ground construction. 

(d)(1) If the commission i Pia ete that financing of all or part of 
the proposed major utility facility should be modified, it may condition 
its certificate upon the modification. 

(2) If at the time of filing the application or within sixty (60) days 
thereafter, the federal income tax laws and the state laws would permit 
the issuance of tax-exempt bonds to finance the construction of the 
proposed major utility facility for the applicant and if the commission 
determines that financing the major utility facility with such tax- 
exempt bonds would be in the best interests of the people of the state, 
the commission, after giving appropriate notice and an opportunity to 
be heard to the parties, shall have the power and authority to require 
by order or rule that the major utility facility be financed in such 
manner as may be provided elsewhere by law. 

(e) A copy of the decision and any order issued therewith shall be 
served upon each party within sixty (60) days after the conclusion of 
each hearing held under this subchapter. 


History. Acts 1973, No. 164, § 9; 1977, 910, § 9; 2013, No. 1133, § 6; 2019, No. 
No. 866, § 1;.A.S.A: 1947, § 73-276.8; §315,§ 2482. 
Acts 1999, No. 1556, § 10; 2001, No. 324, Aipbadments: The 2019 ho detest 
8§.9, 10; 2003, No. 204, §§ 14, 15; 2007, substituted “rule” for “regulation” in 
No. 658, § 5; 2009, No. 164, § 8; 2011, No. (d)(2). 


23-18-526. Powers of local governments and state agencies. 


Notwithstanding any other: provision of law, no municipality, local 
government unit, or state department or agency, except the Division of 
Environmental Quality as set out in § 23-18-506, may require any ~ 
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approval, consent, permit, certificate, or other condition for the con- 
struction, operation, or maintenance of a major utility facility autho- 
rized by a certificate issued pursuant to the provisions of this subchap- 
ter. Nothing in this subchapter shall prevent the application of state 
laws for the protection of employees engaged in the construction, 
operation, or maintenance of the major utility facility. 


History. Acts 1973, No. 164, § 13; Amendments. The 2019 amendment 
1977, No. 866, § 1; A.S.A. 1947, § 73- substituted “Division of Environmental 
276.12; Acts 1999, No. 1164, § 181; 2019, Quality” for “Arkansas Department of En- 
No. 910, § 32438. vironmental Quality” in the first sentence. 


23-18-529. Forecasts of loading and resources — Reports. 


(a)(1) Each public utility shall annually furnish to the Arkansas 
Public Service Commission for its review a report containing a forecast 
of loads and resources and describing the major utility facilities which, 
in the judgment of the utility, will be required to supply system 
demands during the forecast period. 

(2) The forecast shall cover a period of at least two (2) calendar years 
next succeeding the date of the report, and such additional longer-range 
forecast reports as the commission may find necessary and may require 
by rule from time to time. 

(3) All such reports shall be available to public inspection. A copy of 
any report shall be furnished by the commission to any municipality, 
county, or government agency charged with the duty of protecting the 
environment or the duty of planning land use if that agency requests a 
copy of such a report in writing. . 

(4) The report shall be in such form and shall contain such informa- 
tion as may be reasonably prescribed by the commission by rule. 

(b) Pursuant to this section, the commission may also require each 
public utility to furnish from time to time reports concerning actions 
taken by the utility to encourage the conservation of energy by its 
customers. — 


History. Acts 1973, No. 164, § 15; Amendments. The 2019 amendment 


1977, No. 866, § 1; A.S.A. 1947, § 73- deleted “or regulation” following “rule” in 
276.14; Acts 2019, No. 315, §§ 2483, 2484. (a)(2) and (a)(4). 


SUBCHAPTER 6 — ARKANSAS RENEWABLE ENERGY DEVELOPMENT ACT OF 


2001 
SECTION. SECTION. 
23-18-603. Definitions. 23-18-605. Municipal utilities. 
23-18-604. Commission authority — Defi- 


nition. 


23-18-603. Definitions. 


As used in this subchapter: 
(1) “Avoided cost” means: 


23-18-603 PUBLIC UTILITIES AND REGULATED INDUSTRIES 244 


(A) For an electric utility other than a municipal utility, the costs 
to an electric utility of electric energy or capacity, or both, that, but for 
the generation from the net-metering facility or facilities, the utility 
would generate itself or purchase from another source, as determined 
by a commission consistent with § 23-3-701 et seq.; or 

(B) For a municipal utility, the definition provided by the govern- 
ing body of the municipal utility; 

(2) “Commission” means the Arkansas Public Service Commission or 
other appropriate governing body for an electric utility as defined in 
subdivision (3) of this section; 

(3) “Electric utility” means a public or investor-owned utility, an 
electric cooperative, or any private power supplier or marketer that is 
engaged in the business of supplying electric energy to the ultimate 
consumer or any customer classes within the state; 

(4)(A) “Municipal utility” means a utility system owned or operated 

by a municipality that provides electricity. 

(B) “Municipal utility” includes without limitation a: 

(i) Utility system managed or operated by a nonprofit corporation 
under § 14-199-701 et seq.; and 

(ii) Utility system owned or operated by a municipality or by a 
consolidated utility district under the General Consolidated Public 
Utility System Improvement District Law, § 14-217-101 et seq,; 

(5) “Net excess generation” means the amount of electricity as 
measured in kilowatt hours or kilowatt hours multiplied by the appli- 
cable rate that a net-metering customer has fed back to the electric 
utility that exceeds the amount of electricity as measured in kilowatt 
hours or kilowatt hours multiplied by the applicable rate used by that 
customer during the applicable period determined by a commission; 

(6) “Net metering” means measuring the difference in amount of 
electricity as measured in kilowatt hours or kilowatt hours multiplied 
by the applicable rate supplied by an electric utility to a net-metering 
customer and the electricity generated by a net-metering customer and 
fed back to the electric utility over the applicable period determined by 
a commission; 

(7) “Net-metering customer” means a customer of an electric utility 
that: 

(A) Is an owner of a net-metering facility; 

(B) Leases a net-metering facility subject to the following limita- 
tions: 

(i) A lease shall not permit the sale of electric energy measured in 
kilowatt hours or electric capacity measured in kilowatts between the 
lessor and lessee; and 

(ii) A lease shall not include any charge per kilowatt hour or any 
charge per kilowatt; or 

(C) Is a government entity or other entity that is exempt from 
state and federal income tax, and that, for the sole purpose of this 
subchapter, obtains electric energy from a net-metering facility under 
a service contract qualifying for safe-harbor protection as provided 
under 26 U.S.C. § 7701(e)(3)(A), as in effect on July 24, 2019; 
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(8) “Net-metering facility” means a facility for the production of 
electric energy that: 

(A) Uses solar, wind, hydroelectric, geothermal, or biomass re- 
sources to generate electricity, including, but not limited to, fuel cells 
and micro turbines that generate electricity if the fuel source is 
entirely derived from renewable resources; 

(B) Has a generating capacity of not more than: 

(i) The greater of twenty-five kilowatts (25 kW) or one hundred 
percent (100%) of the net-metering customer’s highest monthly usage 
in the previous twelve (12) months for residential use; 

(ii) For customers of electric utilities, one thousand kilowatts 
(1,000 kW) for. use other than residential use unless otherwise 
allowed by a commission under § 23-18-604; or 

(ii1) For customers of a municipal utility, the limits established by 
the governing body of the municipal utility under § 23-18-605; 

(C) Is located in Arkansas; 

(D) Can operate in parallel with an electric utility's existing 
transmission and distribution facilities; 

(E) Is intended primarily to offset part or all of the net-metering 
- customer requirements for electricity; and 

(F)G) May include an energy storage device that is configured to 
receive electric energy solely from a net-metering facility. 

(ii) The capacity of an energy storage device shall not be used to 
calculate the capacity limits listed in subdivision (8)(B) of this section 
if the energy storage device is configured to receive electric energy 
solely from a net-metering facility; 

(9) “Quantifiable benefits” means the: 

(A) Reasonably demonstrated costs that: 

(i) Are related to the provision of electric service and based on the 
utility’s most recent cost-of-service study filed with the commission; 
and | 

(ii) Will be avoided by the utility by the use of net metering; 

(B) Monetary value provided to a utility by the use of net metering 
as specified by a market mechanism, if any, of the regional transmis- 
sion organization of which the electric utility is a member; and 

(C) Monetary value provided to a utility by the use of net metering 
as specified by a market mechanism, if any, that measures utility 
distribution system benefits; and | 
(10) “Renewable energy credit” means the environmental, economic, 


and social attributes of a unit of electricity, such as a megawatt hour, 
generated from renewable fuels that can be sold or traded separately. 


History. Acts 2001, No. 1781, § 3; 
2007, No. 1026, § 1; 2015, No. 827, § 1; 
2019, No. 464, § 1. 

Amendments. The 2019 amendment 
inserted (1) and redesignated former (1) 
and (2) as (2) and (3); deleted “municipal 
utility” following “electric cooperative” in 


(3); inserted (4) and redesignated former 
(3) through (5) as (5) through (7); inserted 
“as measured in kilowatt hours or kilo- 
watt hours multiplied by the applicable” 
twice in (5) and once in (6); added “deter- 
mined by a commission” at the end of (5) 
and (6); in (6), substituted “difference in 
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amount of” for “difference between”, in- rewrote (8)(B)(ii) and inserted (8)(B)Gii); 
serted “to a net metering customer”, and inserted (8)(F) and (9); redesignated for- 
deleted “billing” preceding “period”; re- mer (7) as (10); and made stylistic 
wrote (7); redesignated former (6) as (8); changes. 


23-18-604. Commission authority — Definition. 


(a) An electric utility shall allow net-metering facilities to be inter- 
connected using a standard meter capable of registering the flow of 
electricity in two (2) directions. 

(b) Following notice and opportunity for public comment, a commis- 
sion: 

(1) Shall establish appropriate rates, terms, and conditions for net 
metering; 

(2) For net-metering customers who receive service under a rate that 
does not include a demand component, may: 

(A) Require an electric utility to credit the net-metering customer 
with any accumulated net excess generation as measured in kilowatt 
hours or kilowatt hours multiplied. by the applicable rate in the next 
applicable billing period and base the bill of the net-metering 
customer on the net amount of electricity as measured in kilowatt 
hours or kilowatt hours multiplied by the applicable rate that the 
net-metering customer has received from or fed back to the electric 
utility during the billing period; 

(B) Take the following actions if those actions are in the public 
interest and doing so will not result in an unreasonable allocation of 
or increase in costs to other utility customers: 

(i) Separately meter the electric energy, measured in kilowatt 
hours, supplied by the electric utility to the net-metering customer 
and the electric energy, measured in kilowatt hours, that is generated 
by the net-metering customer’s net-metering facility that is fed back 
to the electric utility at any time during the applicable billing period; 

(ii) Apply the commission-approved retail rate to all. kilowatt 
hours that are supplied by the electric utility to a net-metering 
customer by the electric utility during the applicable period deter- 
mined by a commission; | 

(iii) Apply the avoided cost of the electric utility plus any addi- 
tional sum determined under subdivision (b)(2)(B)(iv) of this section 
to all kilowatt hours supplied to the electric utility by a net-metering 
customer, during the period determined by a commission, which shall 
be credited to the total bill of the net-metering customer in a dollar 
value; and 

(iv) The additional sum added to the avoided cost of the electric 
utility may be applied after the demonstration of quantifiable ben- 
efits by the net-metering customer and shall not exceed forty percent 
(40%) of the avoided cost of the electric utility; 

(C) Authorize an electric utility to assess a net-metering customer 
that is being charged a rate that does not include a demand 
component a per-kilowatt-hour fee or charge to recover the quantifi- 
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able direct demand-related distribution cost of the electric utility for 

providing electricity to the net-metering customer that is not: 

(i) Avoided as a result of the generation of electricity by the 
net-metering facility; and 

(ii) Offset by quantifiable benefits; or 

(D) Take other actions that are in the public interest and do not 
result in an unreasonable allocation of costs to other utility custom- 
ers; 

(3) Shall require that net-metering equipment be installed to accu- 
rately measure the electricity: 

(A) Supplied by the electric utility to each net-metering customer; 
and 

(B) Generated by each net-metering customer that is fed back to 
the electric utility over the applicable billing period; 

(4) May authorize an electric utility to assess a net-metering cus- 
tomer a greater fee or charge of any type, if the electric utility’s direct 
costs of interconnection and administration of net metering outweigh 
the distribution system, environmental, and public policy benefits of 
allocating the costs among the electric utility’s entire customer base; 

(5) For net-metering customers who receive service under a rate that 
does not include a demand component, shall require an electric utility 
to credit a net-metering customer with the amount of any accumulated 
net excess generation as measured in kilowatt hours or kilowatt hours 
multiplied by the applicable rate in the next applicable billing period; 

(6) Except as provided in subdivision (b)(9) of this section, for 
net-metering customers who receive service under a rate that includes 
a demand component, shall require an electric utility to credit the 
net-metering customer with any accumulated net excess generation in 
the next applicable billing period and base the bill of the net-metering 
customer on the net amount of electricity that the net-metering 
customer has received from or fed back to the electric utility during the 
billing period; 

(7) May expand the scope of net metering to include additional 
facilities that do not use a renewable energy resource for a fuel if so 
doing results in distribution system, environmental, or public policy 
benefits; 

(8) Shall provide that: 

(A)(i) The amount of the net excess generation credit as GieKPized 
in kilowatt hours or kilowatt hours multiplied by the applicable rate 
remaining in a net-metering customer’s account at the close of a 
billing cycle shall not expire and shall be carried forward to subse- 
quent billing cycles indefinitely. 

(ii) However, for net excess generation credits older than twenty- 
four (24) months, a net-metering customer may elect to have the 
electric utility purchase the net excess generation credits in the 
net-metering customer’s account at the electric utility’s avoided cost, 
plus any additional sum determined under this section, if the sum to 
be paid to the net-metering customer is at least one hundred dollars 
($100). 
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(iii) An electric utility shall purchase at the electric utility's 
avoided cost, plus any additional sum determined under this section, 
any net excess generation credit remaining in a net-metering cus- 
tomer’s account when the net-metering customer: 

(a) Ceases to be a customer of the electric utility; 

(b) Ceases to operate the net-metering facility; or 

(c) Transfers the net-metering facility to another person; and 

(B) A renewable energy credit created as the result of electricity 
supplied by a net-metering customer is the property of the net- 
metering customer that generated the renewable energy credit; and 
(9) May allow a net-metering facility with a generating capacity that 

exceeds the limits provided under § 23-18-603(8)(B)@i) or § 23-18- 
603(8)(B)Gii) of up to twenty thousand kilowatts (20,000 kW) if: 

(A) For any net-metering facility with a generating capacity of less 
than five thousand kilowatts (5,000 kW): 

(i) The net-metering facility is not for residential use; 

(ii) Increasing the generating capacity limits for individual net- 
metering facilities results in distribution system, environmental, or 
public policy benefits or allowing an increased generating capacity for 
the net-metering facility would increase the state’s ability to attract 
businesses to Arkansas; and 

(iii) Allowing an increased generating capacity for the net-meter- 
ing facility is in the public interest; or 

(B) For any net-metering facility with a generating capacity of 
greater than five thousand kilowatts (5,000 kW): 

(i) The net-metering facility is not for residential use; 

(ii) Increasing the generating capacity limits for individual net- 
metering facilities results in distribution system, environmental, or 
public policy benefits or allowing an increased generating capacity for 
the net-metering facility would increase the ability of the state to 
attract business to Arkansas; | 

(iii) Allowing an increased generating capacity for the net-meter- 
ing facility does not result in an unreasonable allocation of costs to 
other utility customers; and 

(iv) Allowing an increased generating capacity for the net-meter- 
ing facility is in the public interest; and 
(10)(A) Shall allow the net-metering facility of a net-metering cus- 
tomer who has submitted a standard interconnection agreement, as 
referred to in the rules of the Arkansas Public Service Commission, to 
the electric utility after July 24, 2019, but before December 31, 2022, 
to remain under the rate structure in effect when the net-metering 
contract was signed, for a period not to exceed twenty (20) years, 
subject to approval by a commission. 

(B) A net-metering facility under subdivision (b)(10)(A) of this 
section remains subject to any other change or modification in rates, 
terms, and conditions. 

(c)(1) Except as provided in subdivision (c)(2) of this section, an 
electric utility shall separately meter, bill, and credit each net-metering 
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facility even if one (1) or more net-metering facilities are under common 
ownership. 

(2)(A)G) At the net-metering customer’s discretion, an electric utility 
may apply net-metering credits from a net-metering facility to the bill 
for another meter location if the net-metering facility and the 
separate meter location are under common ownership within a single 
electric utility’s service area. 

(ii) Subdivision (c)(2)(A)G) of this section does not apply if more 
than two (2) customers that are governmental entities or other 
entities that are exempt from state and federal income tax defined 
under § 23-18-603(7)(C) co-locate at a site hosting the net-metering 
facility. 

(B) Net excess generation shall be credited first to the net-meter- 
ing customer’s meter to which the net-metering facility is physically 
attached. 

(C) After applying net excess generation under subdivision 
(c)(2)(B) of this section and upon request of the net-metering cus- 
tomer under subdivision (c)(2)(A) of this section, any remaining net 
excess generation shall be credited to one (1) or more of the net- 
metering customer’s meters in the rank order provided by the 
net-metering customer. 

(d) A person who acts as a lessor or service provider as described in 


§ 23-18-603(7)(B) or § 23-18-603(7)(C) shall not be considered a public 


utility as defined in § 23-1-101. 


History. Acts 2001, No. 1781, § 4; 
2007, No. 1026, § 2; 2013, No. 1221, § 1; 
2015, No. 827, §§ 2-6; 2019, No. 464, § 2. 

A.C.R.C. Notes. The reference in sub- 
division (b)(6) to “subdivision (b)(9) of this 
section” is incorrect. The intended refer- 
ence appears to be “subdivision (b)(8) of 
this section”. 

Amendments. The 2019 amendment 
substituted “net metering” for “net-meter- 
ing contracts, including” in (b)(1); deleted 
(b)(1)(A); inserted (b)(2) and redesignated 
the remaining subdivisions accordingly; 
substituted “Shall require” for “A require- 
ment” in (b)(3); in (b)(5), added “For net- 
metering customers who receive service 
under a rate that does not include a de- 
mand component” and inserted “the 


23-18-605. Municipal utilities. 


amount of”; inserted “as measured in kilo- 
watt hours or kilowatt hours multiplied 
by the applicable rate” in (b)(5) and (b)(8); 
inserted (b)(6) and redesignated former 
(b)(4) as (b)(7); deleted former (b)(5); re- 
designated former (b)(6) as (b)(8); inserted 
“amount of the” in the introductory lan- 
guage of (b)(8)(A)(G); substituted “plus any 
additional sum determined under this sec- 
tion” for “estimated annual average 
avoided cost rate for wholesale energy” in 
(b)(8)(A)Gi) and (iii); redesignated former 
(7) as (9) and rewrote; and added (10); 
deleted (c); redesignated former (d) as (c); 
redesignated former (c)(2)(A) as 
(c)(2)(A)(i) and inserted (c)(2)(A)(ii); added 
(d); updated internal references; and 
made stylistic changes. 


(a) A municipal utility shall allow net-metering facilities to be 
interconnected according to the ordinances, rules, or regulations estab- 
lished by the governing body of the municipal utility. 

(b).The governing body of a municipal utility may elect to follow 
procedures under § 23-18-604 or may adopt ordinances, rules, or 
regulations establishing the rates, terms, and conditions allowing the 
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interconnection of net-metering facilities, including generation facili- 
ties and energy storage devices, whether owned or leased by a customer 
or operated by a third party on behalf of a customer. 

(c) The governing body of a municipal utility may limit the generat- 
ing capacity of a net-metering facility to less than twenty-five kilowatts 
(25 kW) for residential customers or three hundred kilowatts (300 kW) 
for nonresidential customers only after the governing body finds that 
the capacity limit is necessary for reliable utility operations or the 
public health, safety, or welfare. 

(d) The governing body of a municipal utility shall not establish a 
rate or fee that reduces the value of electric energy from a net-metering 
facility to below the avoided cost of the municipal utility. 

(e) For customers who receive service under a rate that includes a 
demand component, the governing body of the municipal utility shall 
require a municipal utility to credit a net-metering customer with any 
accumulated net excess generation in the next applicable billing period 
and base the bill of the customer on the net amount of electricity that 
the net-metering customer has received from or fed back to the 
municipal utility during the billing period. 


History. Acts 2019, No. 464, § 3. 


SUBCHAPTER 8 — BROADBAND OvER Power Lines ENABLING AcT 


23-18-803. Permissible broadband systems. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Amie _ kansas, 40 U. Ark. Little Rock L. Rev. 401 


Alexander, Note: All Hands on Deck: (2018). 
Bringing Broadband Home to Rural Ar- 
23-18-805. Jurisdiction. 

CASE NOTES 


Private Property Rights. 

Circuit court erred in dismissing the 
property owners’ complaint against an 
electric company and in finding that the 
Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
no dispute that the company had a right to 
use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 


land to install completely new lines for 
broadband services without just compen- 
sation or an assessment of damages for 
the increased interference. The circuit 
court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 
condemnation and increased interference. 
Stanley v. Ozarks Elec. Coop. Corp., 2019 
Ark. App. 560, 591 S.W.3d 322 (2019). 
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SUBCHAPTER 9 — ARKANSAS ELEcTRIC UTILITY AND Gas Utiuiry Storm 
REcOvERY SECURITIZATION ACT 


SECTION. 

23-18-901. 
23-18-902. 
23-18-903. 
23-18-904. 


Short title — Purpose. 
Definitions. 

Financing orders. 

Exceptions to commission ju- 
_, risdiction. 

Storm recovery property. 
Sale. 

Security interests. 


23-18-905. 
23-18-906. 
23-18-907. 


Effective Dates. Acts 2021, No. 641, 
§ 2: Apr. 12, 2021. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that due to the recent historic winter 
weather event, the high prices paid for 
energy by utilities could necessitate a sub- 
stantial increase in rates paid by consum- 
ers; that storm recovery costs could be 
securitized and financed with prompt leg- 
islative action, and that this act is imme- 
diately necessary because authorization is 
required for securitization financing for 
storm recovery costs that may lower the 
financing costs or mitigate the impact on 


SECTION. | 

23-18-908. Choice of law — Conflicts. 

23-18-909. Storm recovery bonds not pub- 
lic debt — Legal invest- 
ments. 

23-18-910. Tax treatment. 

23-18-911. State pledge — Definition. 

23-18-912. Assignee or financing party 
not a utility. 


rates in comparison to traditional utility 
financing and benefit customers in this 
state. Therefore, an emergency is declared 
to exist, and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


23-18-901. Short title — Purpose. 


(a). This subchapter shall be known and may be cited as the “Arkan- 
sas Electric Utility and Gas Utility Storm Recovery Securitization Act”. 

(b)(1) The purpose of this subchapter is to enable Arkansas electric 
utilities and gas utilities, if authorized by a financing order issued by 
the Arkansas Public Service Commission, to use securitization financ- 
ing for storm recovery costs, which may lower the financing costs or 
mitigate the impact on rates in comparison with traditional utility 
financing or other traditional utility recovery methods thereby benefit- 
ting customers. 

(2) The storm recovery bonds will not be public debt of the State of 
Arkansas. 

(3) The proceeds of the storm recovery bonds shall be used for the 
purposes of recovering storm recovery costs solely as stated in a 
financing order issued by the commission to encourage and facilitate 
the rebuilding of utility infrastructure damaged by storms and the 
extraordinary natural gas, fuel, or purchased power costs occasioned by 
storms. 

(4) Securitization financings for storm recovery costs are recognized 
to be a valid public purpose. | 
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(5) Federal tax laws and revenue procedures expressly require that 
certain state legislation be enacted in order for the transactions to 
receive certain federal tax benefits. 

(6)(A) The General Assembly finds a public need to promote the 

securitization financings by providing clear and exclusive methods to 

create, transfer, and encumber interests in storm recovery property 
as defined in this subchapter. 

(B) This need can be met by providing in this subchapter the | 
methods and by establishing that any conflict between the rules 
governing sales, assignments, or transfers of, or security interests or 
other encumbrances of any nature upon intangible personal property 
under other Arkansas laws and the methods provided in this sub- 
chapter, including without limitation with regard to creation, perfec- 
tion, priority, or enforcement, shall be resolved in favor of the rules 
and methods established in this subchapter with regard to storm 
recovery property. | 
(c)(1) The intent of this subchapter is to provide benefits to Arkansas 

customers by allowing an Arkansas electric utility or gas utility, if 
authorized by a financing order, to achieve certain tax and credit 
benefits of financing storm recovery costs on a similar basis with 
utilities in other states. 

(2) This subchapter addresses certain property, security interests, 
and other matters to ensure that the financial, state income tax, state 
franchise tax, and federal income tax benefits of financing storm 
recovery costs through securitization are available in Arkansas. 

(3) Financing orders issued under this subchapter shall not be 
considered as or deemed to be single issue ratemaking. 

(4) The beneficial income tax and credit characteristics that may be 
achieved include the following: 

(A) Treating the storm recovery bonds as debt of the utility for 
state and federal income tax purposes; 

(B) Treating the storm recovery charges as gross income to the 
utility recognized under the utility’s usual method of accounting for 
income taxes, rather than recognizing gross income upon the receipt 
of the financing order or the receipt of cash in exchange for the sale 
of the storm recovery property or the issuance of the storm recovery 
bonds; | 

(C) Avoiding the recognition of debt on the utility's balance sheet 
for certain credit and regulatory purposes by reason of the storm 
recovery bonds; 

(D) Treating the sale, assignment, or transfer of the storm recov- 
ery property by the utility as a true sale for state law and bankruptcy 
purposes; and ‘ 

(KE) Avoiding any adverse impact of the financing on the utility’s 
credit rating. 


History. Acts 2009, No. 729, § 1; 2021, Amendments. The 2021 amendment 
No. 641, § 1. added “and Gas Utility” and similar refer- 
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ences to gas utilities throughout the sec- by storms” in (b)(3); redesignated (c) as 
tion; added the designations within (b); (c)(1) through (c)(4); deleted “electric” pre- 
added “of the State of Arkansas” in (b)(2);_ ceding “utility” or “utility’s” throughout 


added “and the extraordinary natural gas, (¢)(4); and made stylistic changes. 
fuel, or purchased power costs occasioned 


23-18-902. Definitions. 


As used in this subchapter: 

(1) “Ancillary agreement” means any bond, insurance policy, letter of 
credit, reserve account, surety bond, swap arrangement, hedging ar- 
rangement, liquidity or credit support arrangement, or other financial 
arrangement entered into in connection with the issuance of storm 
recovery bonds; 

(2)(A) “Assignee” means any legal or commercial entity, including 
without limitation a corporation, statutory trust, limited liability 
company, partnership, limited partnership, or other legally recog- 
nized entity to which a utility sells, assigns, or transfers, other than 
as security, all or a portion of its interest in or right to storm recovery 
property. 

(B) “Assignee” includes any legal or commercial entity to which an 
assignee sells, assigns, or transfers, other than as security, all or a 
portion of its interest in or right to storm recovery property; 

(3) “Electric utility” means any person or any combination of per- 
sons, or lessees, trustees, and receivers of a person, owning or operating 
for compensation in this state equipment or facilities for producing, 
generating, transmitting, distributing, selling, or furnishing electricity 
to or for the public at retail in this state, and is regulated by the 
Arkansas Public Service Commission, including an electric cooperative 
corporation generating or transmitting electricity; 

(4) “Extraordinary natural gas, fuel, or purchased power costs” 
means, at the option and request of a utility, and as approved by the 
commission. under § 23-18-903, some or all of the reasonable and 
prudent costs of maintaining service in immediate preparation for or in 
response to a storm; 7 

(5) “Financing costs” means: 

(A) Interest, discounts, and acquisition, defeasance, or redemption 
premiums that are payable on storm recovery bonds; 

(B) Any payment required under an ancillary agreement and any 
amount required to fund or replenish reserve or other accounts or 
subaccounts established under the terms of any indenture, ancillary 
agreement, or other financing documents pertaining to storm recov- 
ery bonds; 

(C) Any other cost related to issuing, supporting, repaying, and 
servicing storm recovery bonds, including without limitation servic- 
ing fees, billing or other information system programming costs, 
accounting and auditing fees, trustee fees and expenses, legal fees 
and expenses, consulting fees and expenses, administrative fees and 
expenses, placement and underwriting fees and expenses, indepen- 
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dent director and manager fees and expenses, capitalized interest, 

rating agency feés and expenses, stock exchange listing and compli- 

ance fees and expenses, and filing fees, including costs related to 
obtaining the financing order; 

(D) Any income taxes and license or other fees nipased on the 
revenues generated from the collection of storm recovery charges or 
otherwise resulting from the collection of storm recovery charges, in 
any case whether paid, payable, or accrued; 

(E) Any gross receipts, franchise, use, and other taxes or similar 
charges including without limitation regulatory assessment fees, in 
any case whether paid, payable, or accrued, imposed upon the utility, 
any assignee, or any financing party with respect to the receipt of 
storm recovery charges or the issuance of storm recovery bonds; and 

(F) Any other costs, charges, and amounts approved by the com- 
mission in a financing order; 

(6) “Financing order” means an order of the commission adopted 
upon petition of a utility and under § 23-18-903 which, among other 
things, allows for: 

(A) The issuance of storm recovery bonds; 

(B) The imposition, collection, and periodic adjustments of storm 
recovery charges; | 

(C) The creation of storm recovery property; or 

(D) The sale, assignment, or transfer of storm recovery property to 
an assignee; 

(7) “Financing party” means any holder of storm recovery bonds and 
any trustee, collateral agent, or other person acting for the benefit of 
holders of storm recovery bonds; — 

(8) “Financing statement” has the same meaning as that provided in 
the Uniform Commercial Code — Secured Transactions, § 4-9-101 et 
seq.; 

(9) “Gas utility” means a person or any combination of persons, 
lessees, trustees, or receivers of a person, lessee, or trustee, owning or 
operating for compensation in this state equipment or facilities for 
storing, transmitting, distributing, selling, or furnishing natural gas to 
or for the public at retail in this state, and that is regulated by the 
commission; 

(10) “Secured party” means a financing party: | 

(A) In favor of which:a utility or its direct or indirect successors or 
assignees creates a security interest in all or any portion of its 

interest in or right to storm recovery property; and 

(B) That may be granted a security interest in: storm recovery 
property under this subchapter and a security interest in other 
collateral subject to the Uniform Commercial Code — Secured 
Transactions, § 4-9-101:et seq., in one (1) security agreement; 

(11) “Security interest” means a pledge, hypothecation, or other 
encumbrance of or other right over any portion of storm recovery 
property created by contract to secure the payment or performance of 
an obligation; | 
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(12) “Storm” means, individually or collectively, a named tropical 
storm, a named hurricane, a tornado, an ice or snow storm, a flood, an 
earthquake or other significant weather event or a natural disaster that 
occurred during the calendar year 2009 or thereafter; 

(13) “Storm recovery activity” means any activity or activities by or 
on behalf of a utility in connection with the restoration or maintenance 
of service associated with utility service outages affecting customers of 
a utility as the result of a storm or storms, including without limitation: 

(A) All internal and external labor costs; 

(B) All costs related to mobilization, staging, and construction, 
reconstruction, replacement, or repair of: 

(i) Electric generation, transmission, or distribution facilities; and 

(ii) Natural gas storage, transmission, or distribution facilities; 
and 

(C) The reasonable and prudent purchase and receipt of extraor- 
dinary natural gas, fuel, or purchased power costs by a utility to 
maintain service in immediate preparation for or response to a storm; 
(14)(A) “Storm recovery bonds” means bonds, debentures, notes, 
certificates of beneficial interest, certificates of participation, certifi- 
cates of ownership, or other evidences of indebtedness or ownership 
that are issued pursuant to or in connection with an indenture, 
contract, ancillary agreement, or other agreement of a utility or an 
assignee pursuant to a financing order, the proceeds of which are 
used directly or indirectly to provide, recover, finance, or refinance 
commission-approved storm recovery costs, financing costs, and costs 
to replenish or fund a storm recovery reserve to the level as the 
commission may authorize in a financing order, and which are 
secured by or payable from storm recovery property. 

(B) If certificates of beneficial interest or certificates of participa- 
tion or ownership are issued, references in this subchapter to prin- 
cipal, interest, or premium shall be construed to refer to comparable 
amounts under those certificates; 

(15) “Storm recovery charges” means the amounts: 

(A) Authorized by the commission to recover, finance, or refinance 
storm recovery costs, financing costs, and the costs to create, fund, or 
replenish a storm recovery reserve, including without limitation 
through the issuance and repayment of storm recovery bonds; and 

(B) That shall be: 

(i) Imposed on all customer bills, subject to the limitations de- 
scribed in subdivision (15)(B)(iii)(a) of this section, and collected by a 
utility or its successors or assignees, or a collection agent; 

(ii) Nonbypassable charges that are separate and apart from the 
utility's base rates; and 

(iii)(a) Paid by all existing and future customers, subject to appro- 
priate exclusions or adjustments to avoid the collection of natural gas 
costs from gas utility customers that do not purchase natural gas 
from the gas utility, receiving service from the utility or its successors 
or assignees under commission-approved rate schedules as provided 
in the financing order. 
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(b) An individual customer’s monthly storm recovery charges shall 
be based upon the customer’s then-current monthly billing determi- 
nants; 

(16)(A) “Storm recovery costs” means, at the option and request of 
the utility and as approved by the commission pursuant to § 23-18- 
903, costs that are: 

(i) Reasonable and prudent costs, including without limitation the 
costs: 

(a) Expensed, charged to self-insurance reserves, capitalized, or 
otherwise financed, that are incurred or are expected to be incurred 
by a utility in undertaking a storm recovery activity; and 

(b) To purchase and receive extraordinary natural gas, fuel, or 
purchased power costs by utilities to maintain service in immediate 
preparation for or in response to a storm; and 

(ii) Net of applicable insurance proceeds and, when determined 
appropriate by the commission, including adjustments for normal 
capital replacement and operating costs, lost revenues, or other 
potential offsetting adjustments. 

(B) “Storm recovery costs” includes without limitation: 

(i) Carrying costs, at simple interest which shall accrue at a rate 
equal to the utility’s last approved rate-base rate of return, from the 
date on which the storm recovery costs were incurred until the date 
that storm recovery bonds are issued or until storm recovery costs are 
otherwise recovered; ) 

(ii) The costs of retiring or purchasing any indebtedness or equity 
relating to or associated with storm recovery activities and extraor- 
dinary natural gas, fuel, or purchased power costs, including accrued 
interest, premium and other fees, costs, and charges related to the 
storm recovery activities; and 

(iii) The costs to create or fund any storm recovery.reserves or to 
replenish any shortfall in any storm recovery reserves; 

(17) “Storm recovery property” means: 

(A) All rights and interests of a utility or the direct or ert 
successors or assignees of the utility under.a financing order, includ- 
ing the right to impose, bill, collect, and receive storm recovery 
charges authorized in the financing order and to obtain periodic 
adjustments to the charges as provided in the financing order; and 

(B) All revenues, collections, claims, rights to payments, pay- 
ments, money, or proceeds arising from the rights and interests 
specified in subdivision (17)(A) of this section, regardless of whether 
the revenues, collections, claims, rights to payment, payments, 
money, or proceeds are imposed, billed, received, collected, or main- 
tained together with or commingled with other revenues, collections, 
rights to payment, payments, money, or proceeds; 

(18) “Storm recovery reserve” means an electric utility’s storm cost 
reserve account established pursuant to § 23-4-112; and 
(19) “Utility” means an electric utility or a gas utility, or both. 
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History. Acts 2009, No. 729, § 1; 2021, 
No. 641, § 1. 

Amendments. The 2021 amendment 
deleted former (3) and (18), added (4), (9), 
and (19), and redesignated the remaining 
subdivisions accordingly; deleted “elec- 
tric” preceding “utility” throughout the 
section; inserted “and is regulated by the 


23-18-903. Financing orders. 


LIGHT, HEAT, AND POWER UTILITIES 


23-18-903 


Arkansas Public Service Commission” in 
(3); in the introductory language of (13), 
inserted “or maintenance” and _ substi- 
tuted “utility service outages” for “electric 
power outages”; added (13)(B)(@ii) and 
(13)(C); rewrote (15) and (16); and made 
stylistic changes. 


(a)(1) Autility may petition the Arkansas Public Service Commission 


for a financing order. 


(2) For each petition as described in subdivision (a)(1) of this section, 


the utility shall: 


(A) Describe the storm recovery activities that the utility has 
undertaken or proposes to undertake and describe the reasons for 
undertaking the activities; 

(B) State the known storm recovery costs and estimate the costs of 
any storm recovery activities that are not completed or for which the 
costs are not yet known as identified and requested by the utility; 

(C) If applicable, state the level of the storm recovery reserve that 
the utility proposes to establish or replenish and has determined 
would be appropriate to recover through storm recovery bonds and is 
seeking to so recover and the level that the utility is funding or will 
seek to fund through other means, together with a description of the 
factors and calculations used in determining the amounts and 
methods of recovery; 

(D)Gi) Indicate whether the utility proposes to finance all or a 
portion of the storm recovery costs and storm recovery reserve using 
storm recovery bonds. 

(ii) If the utility proposes to finance a portion of the costs, the 
utility shall identify that portion in the petition; 

(E) Estimate the financing costs: related to the storm recovery 
bonds; | 

(F) Estimate the storm recovery charges necessary to pay in full as 
scheduled the principal of, premium, if any, and interest on the 
proposed storm recovery bonds and related financing costs until ‘the 
legal final maturity date of the proposed storm recovery bonds; 

(G) Estimate any cost savings from or demonstrate how rate 
impacts to customers would be mitigated as a result of financing 
storm recovery costs with storm recovery bonds in comparison with 
traditional utility financing or other traditional utility recovery 
methods; : 

(H) File with the petition direct testimony supporting the petition; 
and . 

(I) Facilitate a timely audit of all capital costs included within the 
storm recovery costs proposed to be financed by storm recovery bonds. 
(b)(1)(A) Proceedings on a petition submitted pursuant to subdivi- 
sion (a)(1) of this section shall begin with a petition by a utility and 
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shall be disposed of according to the commission’s rules promulgated 
pursuant to the Arkansas Administrative Procedure Act, § 25-15-201 
et seq., except that the provisions of this section, to the extent 
applicable, shall control. 

(B) Within seven (7) days after the filing of a petition, the commis- 
sion shall publish a case schedule. The case schedule shall place the 
matter before the commission on an agenda that will permit a 
commission decision no later than one hundred twenty (120) days 
after the date the petition is filed. 

(C)Gi) No later than one hundred thirty-five (135) days after the 
date the petition is filed, the commission shall issue a financing order 
or an order rejecting the petition. 

(ii) The commission shall issue a financing order authorizing 
financing of reasonable and prudent storm recovery costs, the storm 
recovery reserve amount determined appropriate by the commission, 
and financing costs if the commission finds that the issuance of the 
storm recovery bonds and the imposition of storm recovery charges 
authorized by the order are reasonably expected to result in lower 
overall costs or to mitigate rate impacts to customers as compared 
with traditional utility financing or other traditional utility recovery 
methods. 

(iii) Any determination of whether storm recovery costs are rea- 
sonable and prudent shall be made with reference to the general 
public interest in and the scope of effort required to provide the 
maintenance and safe and expeditious restoration of utility service. 
(2) In a financing order issued to a utility, the commission shall: 

(A) Specify the amount of storm recovery costs and the level of 
storm recovery reserves, taking into consideration, to the extent the 
commission deems appropriate, any other methods used to recover 
these costs, and describe and estimate the amount of financing costs 
which may be recovered through storm recovery charges, and specify 
the period over which the costs may be recovered; 

(B) Determine that the proposed structuring, expected pricing, 
and financing costs of the storm recovery bonds are reasonably 
expected to result in lower overall costs or would mitigate rate 
impacts to customers as compared with traditional utility financing 
or other traditional utility recovery methods; 

(C) Provide that, for the period specified pursuant to subdivision 
(b)(2)A) of this section, the imposition and collection of storm 
recovery charges authorized in the financing order shall be nonby- 

-passable and paid by all customers, subject to appropriate exclusions 
or adjustments to avoid the collection of natural gas costs from gas 
utility customers that do not purchase natural gas from the gas 
utility, receiving service from a utility or its successors or assignees 
under commission-approved rate schedules as provided in the financ- 
ing order. An individual customer’s monthly storm recovery charges 
shall be based upon the customer’s phere. current monthly billing 
determinants; 
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(D) Determine what portion, if any, of the storm recovery reserves 
shall be held in a funded reserve and any limitations on how the 
reserve may be held, accessed, or used; 

(EK) As necessary, include a formula-based mechanism for making 
expeditious periodic adjustments in the storm recovery charges that 
customers are required to pay under the financing order and for 
making any adjustments that are necessary to correct for any 
projected over-collection or under-collection of the charges or to 
otherwise ensure the timely payment as scheduled of storm recovery 

- bonds and financing costs and other required amounts and charges 
payable in connection with the storm recovery bonds; 

(F) Specify the storm recovery property that is or shall be created 
in favor of a utility or its successors or assignees and that shall be 
used to pay or secure storm recovery bonds and financing costs; 

(G) Specify the degree of flexibility to be afforded to the utility in 
establishing the terms and conditions of the storm recovery bonds, 
including without limitation repayment schedules, interest rates, 
and other financing costs; 

(H) Provide the method by which storm recovery nhanger shall be 
allocated among the customer classes; 

(I) Provide that after the final terms of an issuance of storm 
recovery bonds have been established and before: the issuance of 
storm recovery bonds, the utility shall determine the resulting initial 
storm recovery charge according to the financing order and the initial 
storm recovery charge shall be final and effective upon the issuance 
of the storm recovery bonds without further commission action; and 

(J) Include any other conditions that the commission considers 
appropriate and that are not otherwise inconsistent with this section. 
(c)(1) After the issuance of a financing order, the utility retains: sole 

discretion regarding whether to cause the storm recovery bonds to be 
issued, including the right to defer or postpone the sale, assignment, 
transfer, or issuance, provided that the storm recovery bonds, other 
than refunding bonds, shall not be issued later than two (2) years from 
the date the financing order becomes final and nonappealable, or a later 
date as provided in the financing order, and provided further, that 
nothing herein shall prevent the utility, before the end of the two-year 
period, from abandoning the issuance of storm recovery bonds under 
the financing order, if this is in the best interest of ratepayers, by filing 
with the commission a statement of abandonment and the reasons 
therefore. 

(2) This subchapter does not limit the rights of the utility to recover 
its storm recovery costs under normal ratemaking should the storm 
recovery bonds not be issued. 

(d)(1) At the request of a utility, the commission may commence a 
proceeding and issue a subsequent financing order that provides for the 
refinancing, retiring, or refunding of storm recovery bonds issued 
pursuant to the original financing order if the commission finds that the 
subsequent financing order satisfies all of the criteria specified in 
subsection (b) of this section. 
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(2) Effective on retirement of the refunded storm recovery bonds and 
the issuance of new storm recovery bonds, the commission may adjust 
the related storm recovery charges accordingly or establish substitute 
storm recovery charges. 

(3) Any financing order shall be issued within one hundred twenty 
(120) days of the application of a utility therefor. 

(e) All financing orders by the commission shall be operative and in 
full force and effect from the date of issuance by the commission. 

(f)(1) An aggrieved party or intervenor may within fifteen (15) days 
after the financing order or a supplemental order made by the commis- 
sion becomes effective, or within fifteen (15) days from the date an 
application for rehearing is deemed to be denied as provided in 
§ 23-2-422, file in the Court of Appeals a petition stating the particular 
cause of objection to the order complained of. 

(2) Inasmuch as delay in the determination of the appeal of a 
financing order may delay the issuance of storm recovery bonds thereby 
diminishing savings or other benefits to customers which might be 
achieved if the bonds were issued as contemplated by a financing order, 
all the cases shall be given precedence over all other civil cases in the 
court and shall be heard and determined as speedily as possible. 

(g) A financing order issued to a utility may provide that creation of 
the utility's storm recovery property pursuant to subdivision (b)(2)(F) of 
this section is conditioned upon, and shall be simultaneous with, the 
sale or other transfer of the storm recovery property to an assignee and 
the pledge of the storm recovery property to secure storm recovery 
bonds. 

(h)(1) Ifthe commission issues a financing order, the utility shall file 
with the commission at least annually a request for administrative 
approval applying the formula-based true-up mechanism to make the 
adjustments described in subdivision (b)(2)(E) of this section. 

(2) The review of a request described in subdivision (h)(1) of this 
section shall be limited to determining whether there is any math- 
ematical error in the application of the formula-based mechanism 
relating to the appropriate amount: of any projected over-collection or 
under-collection of storm recovery charges and the amount of an 
adjustment. 

(3) The adjustments shall ensure the recovery of revenues sufficient 
to provide for the payment of principal, interest, acquisition, defea- 
sance, financing costs, or redemption premium and other fees, costs, 
and charges in respect of storm recovery bonds approved under the 
financing order. 

(4) Within fifteen (15) days after receiving a utility’s request under 
subdivision (h)(1) of this section, the commission shall either adminis- 
tratively approve the request or inform the utility of any mathematical 
errors in its calculation. 

(5) Ifthe commission informs the utility of mathematical errors in its 
calculation, the utility may correct its error and refile its request. 

(6) The time frames previously described in this subsection shall 
apply to a refiled request. 


261 LIGHT, HEAT, AND POWER UTILITIES 23-18-905 

(i) Subsequent to the earlier of the transfer of storm. recovery 
property to an assignee or the issuance of storm recovery bonds 
authorized thereby, a financing order is irrevocable, and except as 
provided in subsections (d) and (h) of this section, the commission may 
not amend, modify, or terminate the financing order by any subsequent 
action or reduce, impair, postpone, terminate, or otherwise adjust storm 
recovery charges approved in the financing order. 


The 2021 amendment rewrote the sec- 
tion. 


History. Acts 2009, No. 729, § 1; 2019, 
No. 315, § 2485; 2021, No. 641, § 1. 

Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (b)(1)(A). 


23-18-904. Exceptions to commission jurisdiction. 


(a) If the Arkansas Public Service Commission issues a financing 
order to a utility pursuant to this section, the commission shall not: 

(1) Consider the storm recovery bonds issued pursuant to the financ- 
ing order to be the debt of the utility other than on federal and state 
income tax purposes; 

(2) Consider the storm recovery chargds paid ncn the financing 
order to be the revenue of the utility for any purpose; 

(3) Consider the storm recovery costs or financing costs specified in 
the financing order to be the costs of the utility; or 

(4) Determine any action taken by a utility which is consistent with 
the financing order to be unjust or unreasonable. 

(b) The commission shall not: 

(1) Order or otherwise directly or indirectly require a utility to use 
storm recovery bonds to finance any project, addition, plant, facility, 
extension; capital improvement, equipment, or any other expenditure; 

(2) Refuse to allow a utility to recover costs for storm recovery 
activities in an otherwise permissible and reasonable fashion; or 

(3) Refuse or condition authorization or approval of the issuance and 
sale by a utility of securities or the assumption by it of liabilities or 
obligations, solely because of the potential availability of storm recov- 


ery financing. 
substituted 


History. Acts 2009, No. 729, § 1; 2021, “shall not” for “may not, in 


No. 641, § (1. exercising its powers and carrying out its 
Amendments.’ The 2021 amendment duties regarding any matter within its 
deleted “electric” preceding “utility” authority pursuant to this chapter”; re- 


throughout the section; redesignated ex- 
isting provisions of (a) as (a)(1) through 
(a)(4); in the introductory language of (a), 


designated existing provisions of (b) as 
(b)(1) through (b)(3); and made stylistic 
changes. 


23-18-905. Storm recovery property. 


(a)(1) All storm recovery property that is specified in a financing 
order shall constitute an existing, present intangible property right or 
interest therein, notwithstanding that the imposition and collection of 
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storm recovery charges depend on the utility to which the financing 
order is issued performing its servicing functions relating to the 
collection of storm recovery charges and on future electricity or natural 
gas consumption. 

(2) The property shall exist whether or not the revenues or proceeds 
arising from the property have been billed, have accrued, or have been 
collected and notwithstanding the fact that the value or amount of the 
property is or may be dependent on the future provision of service to 
customers by the utility or its successors or assignees and the future 
consumption by customers of electricity or natural gas. 

(b) Storm recovery property specified in a financing order shall 
continue to exist until the storm recovery bonds issued pursuant to the 
financing order are indefeasibly paid in full and all financing costs of 
the bonds have been paid in full. 

(c)(1) All or any portion of storm recovery property specified in a 
financing order issued to a utility, if storm recovery bonds are to be 
issued, shall be sold, assigned, or transferred to a successor or an 
assignee, including an affiliate or affiliates of the utility created for the 
limited purpose of acquiring, owning, or administering storm recovery 
property or issuing storm recovery bonds under the financing order. 

(2) All or any portion of storm recovery property may be encumbered 
by a security interest to secure storm recovery bonds issued pursuant to 
the financing order, amounts payable to financing parties and to 
counterparties under any ancillary agreements, and other financing 
costs. 

(3) Each sale, assignment, transfer, conveyance, or pledge made by 
or security interest granted by a utility or affiliate of a utility or 
assignee is considered to be a transaction in the ordinary course of 
business. 

(d)(1) The description of storm recovery property being sold, as- 
signed, or transferred to an assignee in any sale agreement, purchase 
agreement, or other transfer agreement, being encumbered, granted, or 
pledged to a secured party in any security agreement, pledge agree- 
ment, or other security document, or indicated in any financing state- 
ment is only sufficient if the description or indication refers to the 
specific financing order that created the storm recovery property and 
states that the agreement or financing statement covers all or part of 
the storm recovery property described in the financing order. 

(2) Adescription of storm recovery property in a financing statement 
shall be sufficient if it refers to the financing order creating the storm 
recovery property. 

(3) This subsection applies to all purported sales, assignments, or 
transfers of and all purported grants of liens or security interests in 
storm recovery property, regardless of whether the related sale agree- 
ment, purchase agreement, other transfer. agreement, security agree- 
ment, pledge agreement, or other security document was entered into, 
or any financing statement was filed, before or after April 1, 2009. 

(e)(1) Ifa utility defaults on any required payment of charges arising 
from storm recovery property specified in a financing order, the court 
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specified in § 23-18-903(f) upon application by an interested party and 
without limiting any other remedies available to the applying party 
shall order the sequestration and payment of the revenues arising from 
the storm recovery property to the financing parties or their represen- 
tatives. 

(2) An order described in subdivision (e)(1) of this section shall 
remain in full force and effect notwithstanding any reorganization, 
bankruptcy, or other insolvency proceedings with respect to the utility 
or its successors or assigns. 

(f) The interest of a transferee, purchaser, acquirer, assignee, or 
secured party in storm recovery property specified in a financing order 
is not subject to setoff, counterclaim, surcharge, or defense by the utility 
or any other person or in connection with the reorganization, bank- 
ruptcy, or other insolvency of the utility, its successors or assignees, or 
any other entity. 

(g) Any successor to a utility, whether pursuant to any reorganiza- 
tion, bankruptcy, or other insolvency proceeding or whether pursuant to 
any merger or acquisition, sale, or other business combination or 
transfer by operation of law, as a result of utility restructuring or 
otherwise, shall perform and satisfy all obligations of, and have the 
same rights under a financing order as, the utility under the financing 
order in the same manner and to the same extent as the utility, 
including collecting and paying to the person entitled to receive them, 
the revenues, collections, payments, or proceeds of the storm recovery 
property. 

(h) Storm recovery bonds shall be nonrecourse to the credit or any 
assets of the utility other than the storm recovery property as specified 
in the financing order and any rights under any ancillary agreement. 


History. Acts 2009, No. 729, § 1; 2021, tions within (a), (c), (d), and (e); inserted 
No. 641, § 1. “or natural gas” in (a)(1); added “or natu- 

Amendments. The 2021 amendment ral gas” in (a)(2); inserted “described in 
deleted “electric” preceding “utility” subdivision (e)(1) of this section” in (e)(2); 
throughout the section; added designa- and made stylistic changes. 


23-18-906. Sale. 


(a) The sale, assignment, or transfer of storm recovery property is 
governed by this section. 

(b) All of the following apply to a sale, assignment, or transfer under 
this section: 

(1A) The sale, conveyance, assignment, or other transfer of storm 

recovery property by a utility to an assignee that the parties have in 

the governing documentation expressly stated to be a sale or other 

absolute transfer is an absolute transfer and true sale of, and not a 

pledge of or security interest in, the transferor’s right, title, and 

interest in, to, and under the storm recovery property, other than for 

federal and state income tax purposes. 

(B) For all purposes other than federal and state income tax 
purposes, the parties’ characterization of a transaction as a sale of an 
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interest in storm recovery property shall be conclusive that the 

transaction is a true sale and that ownership has passed to the party 

characterized as the purchaser, regardless of whether the purchaser 
has possession of any documents evidencing or pertaining to the 
interest. 

(C) After a transaction, the storm recovery property is not subject 
to any claims of the transferor or the transferor’s creditors, other 
than creditors holding a prior security interest in the storm recovery 
property perfected under subdivision (b)(4) of this section; 

(2) The characterization of the sale, conveyance, assignment, or 
other transfer as a true sale or other absolute transfer under subdivi- 
sion (b)(1) of this section and the corresponding characterization of the 
assignee’s property interest is not affected by: 

(A) Commingling of amounts arising with respect to the storm 
recovery property with other amounts; 

(B) The retention by the transferor of a partial or residual interest, 
including an equity interest or entitlement to any surplus, in the 
storm recovery property, whether direct or indirect, or whether 
subordinate or otherwise; 

(C) Any recourse that the assignee may have against the trans- 
feror, except that any recourse shall not be created, contingent upon, 
or otherwise occurring or resulting from the inability or failure of one 
(1) or more of the transferor’s customers to timely pay all or a portion 
of the storm recovery charge; Nw 

(D) Any indemnifications, obligations, or repurchase rights made 
or provided by the transferor, except that the indemnity or repur- 
chase rights shall not be based solely upon the inability or failure of 
a transferor’s customers to timely pay all or a portion of the storm 
recovery charge; 

(EZ) The transferor acting as the collector of the storm recovery 
charges or the existence of any contract that authorizes or requires 
the utility, to the extent that any interest in storm recovery property 
is sold or assigned, to contract with the assignee or any financing 
party that it will continue to operate its system to provide service to 
its customers, will collect amounts in respect of the storm recovery 
charges for the benefit and account of the assignee or financing party, 
and will account for and remit the amounts to or for the account of the 
assignee or financing party, including pursuant to a sequestration 
order authorized by this subchapter; 

(F) The contrary or other treatment of the sale, conveyance, 
assignment, or other transfer for tax, financial reporting, or other 
purposes; 

(G) The granting or providing to holders of the storm recovery 
bonds of a preferred right to the storm recovery property or credit 
enhancement by the utility or its soon with respect to the storm 
recovery bonds; or 

(H)Gi) The status of the assignee as a direct or indirect wholly 
owned subsidiary or other affiliate of the utility. 
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(ii) The separate identity of any assignee of storm recovery prop- 

erty which is a subsidiary or affiliate of the utility shall not be 
disregarded due to the fact that the assignee and the utility share any 
one (1) or more incidents of control, including common managers, 
officers, directors, members, accounting or administrative systems, 
consolidated tax returns, or office space, that the assignee may be a 
disregarded entity for tax purposes, that the utility caused the 
formation of the assignee, that a contract by the utility and the 
assignee described in subdivision (b)(2)(E) of this section exists, that 
the assignee has no other business other than pertaining to the storm 
recovery property, that the capitalization of the assignee is limited to 
amounts required for compliance with certain applicable federal 
income tax laws and revenue procedures, or that other factors used in 
applying a single business enterprise test to juridical persons are 
present; 
(3)(A) Any right that a utility has in the storm recovery property 
prior to its pledge, sale, or transfer or any other right of a utility 
created under this subchapter or created in the financing order and 
assignable under this section or assignable pursuant to a financing 
order shall be property in the form of a contract right. 

(B) Transfer of an interest in storm recovery property to an 
assignee is enforceable only upon the later of the issuance of a 
financing order, the execution and delivery of transfer documents to 
the assignee in connection with the issuance of storm recovery bonds, 
and the receipt of value. 

(C) An enforceable transfer of an datchest in storm recovery prop- 
erty to an assignee other than a security interest shall be perfected 
against all third parties, including subsequent judicial or other lien 
creditors, when a notice of that transfer has been given by the filing 
of a financing statement according to subdivision (b)(4) of this section. 

(D) The transfer shall be perfected against third parties as of the 
date of filing; 

(4)(A) Except as otherwise provided in this subchapter, financing 
statements required to be filed under this section shall be filed, 
indexed, and maintained in the same manner and in the same system 
of records maintained for the filing of financing statements under the 
Uniform Commercial Code — Secured Transactions, § 4-9-101 et seq. 

(B) The filing of a financing statement with the Secretary of State 
shall be the only method of perfecting a sale, assignment, or transfer 
of storm recovery property. 

(C) The sale, assignment, or transfer of an interest in storm 
recovery property perfected by filing a financing statement is effec- 
tive against the customers owing payment of the storm recovery 
charges, creditors of the transferor, subsequent transferees, and all 
other third persons notwithstanding the absence of actual knowledge 
of or notice to the customers of the sale, assignment, or transfer. 

(D) A continuation statement need not be filed to maintain the 
perfection; 
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(5) The priority of the conflicting ownership interests of assignees in 
the same interest or rights in any storm recovery property is deter- 
mined as follows: 

(A) Conflicting perfected interests or rights of assignees rank 
according to priority in time of perfection; 

(B) A perfected interest or right of an assignee has priority over a 
conflicting unperfected interest or right of an assignee; and 

(C) A perfected interest or right of an assignee has priority over a 
person. who becomes a lien creditor after the perfection of the 
assignee’s interest or right; and 
(6)(A) The priority of a sale, assignment, or transfer perfected under 
this section is not impaired by any later modification of the financing 
order or storm recovery property or by the commingling of funds 
arising from storm recovery, property with other funds. 

(B) Any other security interest that may apply to those funds, 
other than a security interest perfected under § 23-18-907 shall be 
terminated when those funds are transferred to a segregated account 
for the assignee or a financing party. 

(C) If storm recovery property has been transferred to an assignee 
or financing party, any proceeds of that property shall be held for and 
delivered to the assignee or financing party by any collector as a 
fiduciary. 


History. Acts 2009, No. 729, § 1; 2021, preceding “utility” throughout the section; 
No. 641, § 1. updated internal references; and made 
Amendments. The 2021 amendment stylistic changes. 
redesignated the section; deleted “electric” 


23-18-907. Security interests. 


(a)(1) The Uniform Commercial Code — Secured Transactions, § 4- 
9-101 et seq., does not apply to storm recovery property or any right, 
title, or interest of a utility, assignee, or financing party therein except 
to the extent specified in this subchapter. 

(2) In addition, the right, title, or interest pertaining to a financing 
order including Without limitation the associated storm recovery prop- 
erty including any revenues, collections, claims, rights to payment, 
payments, money, or proceeds.of or arising from storm recovery charges 
pursuant to the order, shall not be deemed proceeds of any right or 
interest other than of the financing order and the storm recovery 
property arising from the financing order. 

(3) All revenues and collections resulting from storm recovery prop- 
erty shall constitute proceeds only of the storm recovery property 
arising from the financing order. 

(b), Except to the extent provided in pests subchapter with respect to 
filings of financing statements or control of deposit accounts or invest- 
ment property as original collateral, the creation, attachment, grant- 
ing, perfection, and priority of security interests in storm recovery 
property to secure storm recovery bonds is governed solely by this 
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subchapter and not by the Uniform ies Code — Secured 
Transactions, § 4-9-101 et seq. 

(c)(1) A security interest in storm recovery nidpaeks is valid and 
enforceable against the utility and its successor or an assignee and 
third parties and attaches to storm recovery property only after all of 
the following conditions are met: 

(A) The issuance of a financing order; 
(B) The execution and delivery of a security agreement, indenture, 
or other agreement with a financing party relating to the granting of 

a security interest in connection with the issuance of storm recovery 

bonds; and 

(C) The receipt of value for the storm recovery bonds. 

(2) Asecurity interest attaches to storm recovery property when all 
of the foregoing conditions have been met, unless the security agree- 
ment expressly postpones the time of attachment. 

(d)(1) A security interest in storm recovery property is perfected 
when it has attached and when the applicable financing statement 
describing the storm recovery property as provided in § 23-18-905(d) 
has been filed with the Secretary of State. 

(2) The interest of a secured party is not perfected unless a financing 
statement sufficient under this subchapter and otherwise according to 
the Uniform Commercial Code — Secured Transactions, § 4-9-101 et 
seq., is filed, and after perfection the secured party’s interest continues 
in the storm recovery property and all proceeds of the storm recovery 
property, whether or not billed, accrued, or collected, and whether or 
not deposited into a deposit account and however evidenced; provided 
however that a security interest granted by the issuer of and securing 
storm recovery bonds held by a secured party having control of a 
segregated deposit account or securities account as original collateral 
into which revenues, collections, or proceeds of storm recovery property 
are deposited or credited may be perfected by control as provided in 
subsection (e) of this section. 

(3) A security interest in proceeds of storm recovery property is a 
perfected security interest if the security interest in the storm recovery 
property was perfected under this subchapter. 

(4) Except as otherwise provided in this subchapter, Gahan state- 
ments required to be filed pursuant to this section shall be filed, 
indexed, and maintained in the same manner and in the same system 
of records maintained for the filing of financing statements under the 
Uniform Commercial Code — Secured Transactions, § 4-9-101 et seq. 

(5) The filing of a financing statement shall be the only method of 
perfecting a lien or security interest on storm recovery property except 
as provided in this subsection. 

(6) A continuation statement need not be filed to maintain the 
pene stabiti 

(e)(1) A perfected security interest in storm recovery property and all 
proceeds of the storm recovery property, whether or not billed, accrued, 
or collected, and whether or not deposited into a deposit account and 
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however evidenced, shall have priority over a conflicting lien of any 
nature in the same collateral property, except a security interest is 
subordinate to the rights of a person that becomes a lien creditor before 
the perfection of the security interest. 

(2) Asecurity interest in storm recovery property which qualifies for 
priority over a conflicting security interest or lien also has priority over 
the conflicting security interest or lien in proceeds of the storm recovery 
property. 

(3) The relative priority of a perfected security interest of a secured 
party is not adversely affected by any lien or security interest in a 
deposit account of the utility that is a collector and into which the 
revenues are deposited. 

(4) The priority of a security interest perfected under this section is 
not defeated or impaired by any later modification of the financing 
order or storm recovery property or by the commingling of funds arising 
from storm recovery property with other funds. 

(5) Any other security interest, other than a prior security interest 
perfected under this subchapter, that may apply to those funds shall be 
terminated as to all funds transferred to a segregated account for the 
benefit of an assignee or a financing party or to an assignee or financing 
party directly. 

(6) The perfection by control, the effect of perfection by control, and 
the priority of a security interest granted by the issuer of and securing 
storm recovery bonds held by a secured party having control of a 
segregated deposit account or securities account as original collateral 
into which revenues, collections, or proceeds of storm recovery property 
are deposited or credited shall be governed by the Uniform Commercial 
Code — Secured Transactions, § 4-9-101 et seq., including the choice of 
law rules in §§ 4-9-301 — 4-9-3807. 

(f)(1) If a default or termination occurs under the terms of the storm 
recovery bonds, the secured party may foreclose on or otherwise enforce 
the security interest in any storm recovery property as if it were a 
secured party under the Uniform Commercial Code — Secured Trans- 
actions, § 4-9-101 et seq. 

(2) A secured: party holding a security interest in storm recovery 
property shall be entitled to exercise all of the same rights and remedies 
as are available to a secured party under the Uniform Commercial Code 
— Secured Transactions, § 4-9-101 et seq., to the same extent as if 
those rights and remedies were stated in this subchapter. 

(3) A court may order that amounts arising from storm recovery 
property be transferred to a separate account of the secured party for 
the financing parties’ benefit, to which their security interest shall 
apply. 

(4) On application by or on behalf of a secured party to the court of 
this state specified in this subsection, the court shall order the seques- 
tration and payment to the financing parties of revenues arising from 
the storm recovery property. 

(g)(1) Asecurity interest created under this subchapter ray provide 
for a security interest in after-acquired collateral. 
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(2) Asecurity interest granted under this subchapter is not invalid or 
fraudulent against creditors solely because the grantor or the utility as 
collector or servicer has the right or ability to commingle the collateral 
or proceeds, or collect, compromise, enforce, and otherwise deal with 
collateral. 

(h) Any action arising under this: subchapter to enforce a security 
interest in any security interest governed by this subchapter or in any 
storm recovery property, or which otherwise asserts an interest in, or a 
right in, to, or against any storm recovery property, wherever located or 
deemed located, shall be brought in the Pulaski County Circuit Court. 

(i) The priority of the conflicting interests of secured parties in the 
same interest or rights in any storm recovery property is determined as 
follows: | 

(1)(A) Conflicting» perfected interests or rights of secured parties 

rank according to priority in time of perfection. 

(B) Priority dates from the time a filing covering the interest or 
right is made according to this section and the Uniform Commercial 
Code — Secured Transactions, § 4-9-101 et seq,; 

(2) A perfected. interest or right of a secured party has priority over 
a conflicting unperfected interest or right of an assignee; and __ 

(3) A perfected interest or right of a secured party has priority over 
a person who becomes a lien creditor after the perfection of the secured 
party’s interest or right. 

(j)(1). The priority of a lien and security interest in storm recovery 
property perfected under this section is not impaired by any. later 
modification of the financing order or storm recovery property or by the 
commingling of funds arising.from storm recovery property with other 
funds. 

(2) Any other security interest that may apply to the storm recovery 
property shall be terminated when those funds are transferred to a 
segregated account for the assignee or a financing party. 

(3) If storm recovery property has been transferred to an assignee or 
financing party, any proceeds of that storm recovery property shall be 
held in trust for the assignee or financing party. 


History. Acts 2009, No. 729, § 1; 2021,  (g), (i)(1), and Qj); deleted “electric” preced- 
No. 641, § 1. ing “utility” in (c)(1), (e)(3), and (g)(2); and 
Amendments. The 2021 amendment made stylistic changes. 
added the designations in (a), (d) through 


23-18-908. Choice of law — Conflicts. 


(a)(1) The law governing the validity, enforceability, attachment, 
perfection, priority, exercise of remedies, and venue with respect to the 
sale, assignment, or transfer of an interest or right or the creation of a 
security interest in any storm recovery property shall be exclusively the 
laws of this state, without applying this state’s law on conflicts of laws 
and notwithstanding any contrary contractual provision. 
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(2) The validity, enforceability, attachment, perfection, priority, and 
exercise of remedies with respect to the sale, assignment, or transfer of 
an interest or right or the creation of a security interest in any storm 
recovery property shall be governed by this subchapter, and solely to 
the extent not addressed by this subchapter, by the Uniform Commer- 
cial Code — Secured Transactions, § 4-9-101 et seq., and other laws of 
this state. 

(b) In the event of conflict between this subchapter and any other law 
regarding the attachment, creation, perfection, the effect of perfection, 
or priority of, and sale, assignment, or transfer of, or security interest 
in, storm recovery property, or the exercise of remedies with respect 
thereto, this subchapter shall govern to the extent of the conflict. 


History. Acts 2009, No. 729, § 1; 2021, Amendments. The 2021 amendment 
No. 641, § 1. redesignated (a) as (a)(1) and (a)(2). 


23-18-909. Storm recovery bonds not public debt — Legal in- 
vestments. 


(a)(1) Storm recovery bonds are not a debt or a general obligation of 
the state or any of its political subdivisions, agencies, or instrumentali- 
ties and are not a charge on their full faith and credit. 

(2) An issue of storm recovery bonds does not, directly or indirectly or 
contingently, obligate the state or any agency, political subdivision, or 
instrumentality of the state to levy any tax or make any appropriation 
for payment of the bonds, other than for paying storm recovery charges 
in their capacity as consumers of electricity or natural gas. 

(3) All storm recovery bonds authorized by a financing order by the 
Arkansas Public Service Commission shall contain on the face thereof 
a statement to the following effect: 

“Neither the full faith and credit nor the taxing power of the State of 
Arkansas is pledged to the payment of the principal of, or interest on, 
this bond.” 

(b) Storm recovery bonds shall be legal investments for all govern- 
mental units, financial institutions, insurance companies, fiduciaries, 
and other persons that require statutory authority regarding legal 
investment. 


History. Acts 2009, No. 729, § 1; 2021, redesignated (a) as (a)(1) through (a)(3); 
No. 641, § 1. added “or natural gas” in (a)(2); and sub- 
Amendments. The 2021 amendment: stituted “shall” for “must” in (a)(3). 


23-18-910. Tax treatment. 


The Arkansas state income tax treatment of the following events will 
conform to the federal income tax treatment of the events: 

(1) A utility’s receipt of a financing order that creates storm recovery 
property for the benefit of the utility; 
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(2) The utility’s receipt of cash or other valuable consideration in 
exchange for its transfer of the storm recovery property to an affiliate 
which is wholly owned, directly or indirectly, by the utility; and 

(3) The utility’s receipt of cash or other valuable consideration in 
exchange for storm recovery bonds issued by the financing party. 


History. Acts 2009, No. 729, § 1; 2021, deleted “electric” preceding “utility’s” and 
No. 641, § 1. “utility” throughout the section; and made 
Amendments. The 2021 amendment a stylistic change. 


23-18-911. State pledge — Definition. 


(a) For purposes of this section, the term “bondholder” means a 
person who holds, owns, or is the beneficial holder or owner of a storm 
recovery bond. 

(b)(1) The state and its agencies, including the Arkansas Public 
Service Commission, pledge to and agree with bondholders, the owners 
of the storm recovery property, and other financing parties that the 
state shall not: 

(A) Alter the provisions of this section which make the storm 
recovery charges imposed by a financing order irrevocable, binding, 
and nonbypassable charges; 

(B) Take or permit any action that impairs or would impair the 
value of storm recovery property; or 

(C) Except as allowed under this section, reduce, alter, or impair 
storm recovery charges that are to be imposed, collected, and remit- 
ted for the benefit of the bondholders and other financing parties 
until any and all principal, interest, premium, financing costs and 
other fees, expenses, or charges incurred, and any contracts to be 
performed i in connection with the related storm recovery bongs have 
been paid and performed in full. 

(2) This subsection does not preclude limitation or alteratio® if full 
compensation is made by law for the full protection of the storm 
recovery charges collected pursuant to a financing order and of the 
holders of storm recovery bonds and any assignee or financing party 
entering into a contract with the utility. 

(c) Any person or entity that issues storm recovery bonds may 
include the pledge specified in subsection (b) of this section 1 in the bonds 
and related documentation. 


History. Acts 2009, No. 729, § 1; 2021, introductory language of (b)(1); and, in 
No. 641, § 1. (b)(2), substituted “This subsection does 
Amendments. The 2021 amendment, not” for “Nothing in this subsection shall” 
substituted “shall not” for “will not” inthe and deleted “electric” preceding “utility”. 


23-18-912. Assignee or financing party not a utility. 


An assignee or financing party shall not be considered a utility or 
person providing electric or natural gas service by virtue of engaging in 
the transactions described in this subchapter. 
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History. Acts 2009, No. 729, § 1; 2021, substituted “a utility” for “an electric util- 
No. 641, § 1. ity” in the section heading and in the 
Amendments. The 2021 amendment section; and added “or natural gas”. 


SUBCHAPTER 11 — ARKANSAS AFFORDABLE ENERGY ACT 


SECTION. SECTION. | 

23-18-1101. Title. 23-18-1103. Definitions. 

23-18-1102. Legislative findings and pur- 23-18-1104. Electric utility — Retirement 
pose. review. 


23-18-1101. Title. 


This subchapter shall be known and may be cited as the “Arkansas 
Affordable Energy Act”. rhc 


History. Acts 2021, No. 694, § 1. 


23-18-1102. Legislative findings and purpose. 


(a) The General Assembly finds that it is in the public interest to: 

(1) Promote and encourage the use of existing electric generating 
units to the maximum extent practicable by seeking to ensure that each 
existing electric generating unit remains operational for the full useful 
life of each existing electric generating unit; and 

(2) Foster investment, as appropriate, in existing electric generating 
units to extend the useful life of such units. 

(b) The purpose of this subchapter is to: 

(1) Ensure that Arkansas continues to have reliable and affordable 
electricity by confirming that each existing electric generating unit is 
used to the maximum extent of its useful life; and 

(2) Encourage the use of existing electric generating units by con- 
sumers. 


History. Acts 2021, No. 694, § 1. 


23-18-1103. Definitions. 


As used in this subchapter: 

(1) “Electric utility” means an electric utility subject to the jurisdic- 
tion of the Arkansas Public Service Commission and that is engaged in 
the business of supplying electricity to an end user in the State of 
Arkansas; and 

(2) “Existing electric generating unit” means a facility subject to the 
jurisdiction of the Arkansas Public Service Commission and located in 
the State of Arkansas for the generation of electric energy in the State 
of Arkansas that has previously provided power through an electric 
utility grid system and is currently connected to the electric utility grid 
system. 


History. Acts 2021, No. 694, § 1. 
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23-18-1104. Electric utility — Retirement review. 


Starting in 2021 and continuing once every three (3) years, the 
Arkansas Public Service Commission shall: 

(1) Evaluate the remaining useful life of an existing electric gener- 
ating unit; 

(2) Include in the evaluation a cost-benefit analysis, a rate impact 
analysis, and an analysis of the impact on the reliability and resilience 
to the state’s electrical utility grid system; and 

(3) Explicitly state the commissioners’ findings of whether life exten- 
sions of existing electric generating units are in the public interest. 


History. Acts 2021, No. 694, § 1. 
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